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emphasizes that different kinds of liberal norms were a crucial part of the legitimating
vocabulary on minority safeguards. Finally, | argue that our understanding of an
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political safeguards for religious minorities during the making of the Indian Congtitution,
is furthered by an analysis of the legitimating vocabulary on minority rights in the
Constituent Assembly debates.
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| Introduction

The rights of minority groups in liberd democracies have been a the centre of the intdlectud
and politica debates of the last decade. In India, one of the oldest and mogt extensive regimes
of minority preference exigs within the framework of a polity formaly committed to liberd-
democratic norms. The Congtituent Assembly debates mark a crudd turning point in the history
of dae policies of minority preference in India Since the late nineteenth century, specid
provisions had been indtituted by the colonid dtate' aswdl as by some princely states” for avest
aray of groups desgnaed as minorities or “backward’. During the ddiberations of the
Condtituent Assembly, the framework of dtate policies of minority preference came to be
fundamentaly redefined. Under the Indian Conditution of 1950, preferentid provisons in
legidatures and government employment were restricted mainly to the Scheduled Cages and
“backward’ tribes.

This paper focuses on the arguments about minority rights in the Indian Condtituent
Assambly. It examines the concepts and norms invoked in the arguments advanced for and
agang minority rights in these debates. During the course of my andyss | show, fird, thet
arguments about different kinds of minority provisons, advanced from diverse palitical and
ideological pogtions, employed a shared legitimating vocabulary. The concepts of secularism,
democracy, equdity and justice, and nationd unity and development defined this legitimating

* This paper is based upon my M.Phil thesis, "Recognizing Minorities: Some Aspects of the Indian
Constituent Assembly Debates, 1946-1949', Faculty of Socid Studies, University of Oxford, 1997, and forms
part of my ongoing doctoral work at the University of Oxford. Previous versions have been presented at the
American Political Science Association Conference, Boston, 1998, at seminars in Oxford, 1997-1999, and at
the Conference on the Philosophy of the Indian Constitution, CSDS, Goa, September 2001. Extracts have
been published as "Constituent Assembly Debates and Minority Rights' Economic and Political Weekly,
XXXV, 21- 22, May 27, 2000, pp. 1837-1845, and "The conceptual vocabularies of secularism and minority
rightsin India, Journal of Political Ideologies, 7(2), June 2002, pp.179-197. | am grateful to Professor
Michagl Freeden, Dr Nandini Gooptu and Dr Prashant Kidambi for detailed comments on earlier drafts.

! Group representation provisions in central legislatures were first introduced by the colonial state in the
Morley-Minto Reforms of 1909, which granted separate electorates to Muslims. The Government of India
Act of 1919 extended separate electorates to Sikhs, Indian Christians and Europeans. In the Government of
India Act of 1935, atotal of thirteen communal and functional groups were granted special representation.
Reservations in government appointments for Muslims were first recognized by the colonial state in 1925.
The policy was formalized and extended to other communitiesin 1934. See B. Shiva Rao (ed.), The Framing
of India's Constitution, A Study (Dehi, 1967).

% Some of the earliest instances of p olicies of group preference in government employment areto be found in
the caste based reservation schemes instituted by the princely states, such as Mysorein 1895 and Kolhapur
in 1902. See S. Bayly, Caste, Society and Paliticsin India Fromthe Eighteenth Century to the Modern Age
(Cambridge, 1999).
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vocabulary. Second, while it has generdly been assumed that the conditutionrmakers
ubscribed to a gngle notion of seculariam or democracy, my andyss shows that different
conceptions of these palitical idedls were a play in arguments about minority rights in the
Condtituent Assembly. Further, conceptions of seculariam, democracy, and nationd unity were
mutudly interdependent, drawing upon each other for their connotations and normétive force.
Third, againg dominant undersandings of Indian politica discourse, this paper shows that
different kinds of liberd norms were a crucd part of the legitimating vocabulary on minority
safeguards. Arguments about minority rights in the Condituent Assembly debates, while
undoubtedly inflected by indigenous culturd and higtoricd idioms, were underpinned by
conventiond liberd vaues such as those of rdigious freedom, equd individud rights and equity
of opportunity. Findly, | argue that our undersanding of an important and forgotten politica
outcome, the withdrawa of palitical safeguards for rdigious minorities during the meking of the
Indian Condtitution, is furthered by an andysis of the legitimating vocabulary on minority rightsin
the Condtituent Assembly debates.

The concepts and ided's espoused by politicians in support of their pogtions have rardy
been the subject of sugained scholarly andyss. This neglect gopears to gem from a least two
sorts of reasons. Fird, the routine invocaion of ideds like "democracy’, "socid judice and
“secularism’ in political debete appears to suggest that the meanings of these terms are Hf-
evident or agreed-upon. Yet, coser invedigation revedls that behind familiar gppeds to
concepts such as “secularism’ or “democracy’ in politica discourse, there are often complex
and divergent conceptions of these concepts. This paper seeks to recondruct the different
interpretations of concepts and norms, and to disentangle the ditinct types of arguments thet are
run together in politica debates.

Second, dominant approaches in higtorica and socid science scholarship have tended
to regard the vaues professed by paliticians asirrdevant for explanaions of political outcomes.
The ideds invoked by politicad actors in defense of positions have usudly been regarded as
mere ingruments of politicd expediency, as smokescreens for more ‘red’ interests that
determine palitical outcomes such as palitica bargaining and materid interests. By contradt, this
atide argues that the vaues espoused by poalitica actors are important for our explanations of
political outcomes. Here, | follow Quentin Skinng’s pogtion on the question of how the
principles professed by politica actors influence political autcomes. Skinner suggedts thet the
actions of politica actors are condrained by the need to gppear to conform to principles
invoked to legitimate them, and that professed principles thereby play a causa role in politica
life® Further, individua actors cannot manipulate legitimating norms wholly according to their
will, as the avalahility and gpplicability of these normsiis limited by prevalling sodd usages. As

® From this perspective, no assumptions need to be made that the actors sincerely believe in the principles
they profess. See Q. Skinner, “Some Problems in the Analysis of Political Thought and Action’, in J Tully
(ed.), Meaning and Context: Quentin Skinner and his Critics (Princeton, 1988), pp. 97-118; Q. Skinner,
“Language and Socid Change, in T. Ball et al (eds.), Political Innovation and Conceptual Change
(Cambridge, 1989). Unlike in Skinner’s account, the focus here is not on how the norms professed by
individual political actors constrain their actions, but rather, how the legitimating vocabulary shared by
political actors in a particular political debate shaped the policy outcomes that emerged from this debate. |
have discussed the implications of Skinner's argument more fully elsewhere (Bajpai, "Recognising
Minorities').
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higorica agents seek public legitimation of even their gpparently untoward actions in &rms of
some accepted st of socid and palitica principles, the prevalling normétive vocabulary shapes
and condrains the possible range of actions and thereby influences political outcomes.

In the context of the revocation of political safeguards for rdigious minorities during the
meking of the Indian Conditution, this pgper contends that explanations in terms of power
politics done are insuffidient and that an andysis of the legitimating vocabulary on minority rights
is cudd for a more stisfactory account of this political outcome. Political sefeguards in
condtitutiona drafts and deliberations encompassed provisons for reserved seets in legidatures,
guotas in government employment, representation of minarities in the Cabingt and the cregtion
of adminigrative machinery to ensure supervison and protection of minority rights. All minority
groups hitherto preferred were induded within the ambit of these provisonsin initid proposas
and in the firg draft of the Congtitution published in 1948. In a remarkable reversa, however,
by the time of the find draft of the Condiitution, rigious minorities were exduded from the
purview of dl political ssfeguards, which came to be rediricted mainly to the Scheduled Castes
and triba groups. This momentous development has surprisngly received little scholarly
atention.* In the scant literature on this question, the withdrawal of political safeguards for
reigious minorities during Conditutionmeking has been explained manly in terms of the
Partition of the country.® This traumatic evert, it is argued, hardened opinion within the Indian
Nationd Congress againg groups that represented commund intereds. Moreover, the
Congress no longer had to condiliate a powerful Mudim League and had few red checksin the
way of pushing through its agenda. The politicd parties representing the two main rdigious
minorities pressng for paliticd safeguards, the Mudim League and the Skh Panthic Party, were
in disarray, and could not offer a united front resisting the revocation of safeguards®

* This curious neglect appears to stem from an assumption that political safeguards for religious minorities
were unthinkable after Partition. While the view that partition foreclosed the historical possibility of political
safeguards for religious minoritiesis plausible with hindsight, at the time, the question was more open than
this view suggests. It might be recalled that political safeguardsfor religious minorities were accepted by the
Constituent Assembly after the decision to partition the country had been announced. The semblance of
Muslim acquiescence in the subsequent abolition of quotas for religious minorities was secured through a
close vote in the Advisory Committee meeting on this issue where key Muslim leaders, including Congress
leader Maulana Azad, abstained. As Retzlaff points out, had the initial timetable for the drafting of the
congtitution, which called for its completion in fall of 1947 been adhered to, the Constitution would have
included political safeguardsfor religious minorities. R. Retzlaff, "'The Problem of Communal Minoritiesin the
Drafting of the Indian Constitution’, in R.N. Spann (ed.), Constitutionalismin Asia (Bombay, 1963), p. 66.

® See, for instance, Retzlaff, “The Problem of Communal Minorities. For a more recent treatment of this
question that offers a somewhat different explanation for this change, seel. A. Ansari, "Minorities and the
Palitics of Constitution Making in India, in D.L. Sheth and G. Mahajan (eds.) Minority Identities and the
Nation State, (Ddhi, 1999).

® The Muslim League and the previously united Muslim group within the Constituent Assembly broke up
during February -March 1948, with some splinter groups refusing to disband and most prominent Muslim

members of the Constituent Assembly subsequently going to Pakistan. The Sikhs aso split into several

groups in the same period, with the Akali Dal calling for the Sikh Panthic Party to be dissolved and urging
their members to join the Congress, a cal that was resisted by the Master Tara Singh group. Retzlaff "The
Problem of Communal Minorities', p. 65. This disarray meant that in later constitutional deliberations, many
minority representatives from parties that had formally advocated political safeguards now urged their

revocation.
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This atide offers an dternative perspective on the removad of rdigious minorities from
the purview of paliticad safeguards during the making of the Indian Conditution. It argues that in
the nationdig legitimating vocabulary, the political ideds of secularism, democracy, judtice and
nationd unity were congrued in ways that precluded political safeguards for minority groups.
Political safeguards were regarded as legitimate only for a temporary period and for a spedific
purpose, that of amdiorating the socid and economic disabilities of the so- cdled “backward
sections- the Scheduled Cagtes and Backward Tribes. This marked acrucid shift in the basis of
group preferentia provisons from British colonid policy. The colonid policy of “palitica
safeguards  for minorities had been based on the notion that India was a conglomeration of
communities rather then a nation and had atwo-fold rationale.” Politica safeguards were viewed
as a means of adjuding the balance between different communities in representative bodies,
public services and other arenas. They were dso favored as a means of improving the socio-
economic conditions of disadvantaged groups. In nationdist opinion in our period, by contradt,
the maintenance of a baance between different communities was regarded as an unacceptable
basis for political safeguards. The fact that there was no principled defence in nationalist opinion
for such providons in the case of rdigious minorities endbles us understand why politica
safeguards for religious minorities thet hed initidly been accepted, came to be removed in the
find dages of conditution making. This atide thus argues tha our underganding of the
retraction of group preferentia provisons for rdigious minorities during the drafting of the Indian
Condtitution is furthered by an analysis of the legitimating vocabulary on minority ssfeguards in
the Condtituent Assembly debates.

This paper is organized as follows The next section examines the main concepts and
idedls condlitutive of the legitimating vocabulary on minority rights in the Condtituent Assembly.
The find section andyses arguments about political safeguards for minarities in two key arees
political representation and quotas in government employment.

Il The Legitimating Vocabulary on Minority Rights in the Constituent Assembly
[1A Defining Minorities

The demand for a Condtituent Assembly dected on the bagis of universal adult franchise hed
been reiterated in Congress resolutions snce 1934.2 The Musim League and the Scheduled
Cadte Federation had been less enthusiagtic about such a body, holding thet it would entrench
Congress dominance over the trandfer of power from colonid rule. From the 1940s onwards,
the British had been increasingly receptive to the idea of a Condituent Assembly. Electionswere
held to the Condituent Assembly in July 1946 in accordance with the Cabingt Misson Plan of
16 May 1946. The Plan had tipulated that “the cession of sovereignty to the Indian peopleon
the basis of a conditution framed by the Assembly would be conditional on adequate provisons

" M. Galanter, Competing Equalities: Law and the Backward Classesin India (Delhi, 1984), p. 363.

® This account draws upon B. Shiva Rao (ed.), The Framing of India's Constitution, vols. IV (New Delhi,
1967); G. Austin, The Indian Constitution: Cornerstone of a Nation (Oxford, 1966); S. Chaube, Constituent
Assembly Of India: Springboard of Revolution (New Dehi, 1973), Retzlaff, "The Problem of Communa
Minorities'.
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being made for the protection of minorities’® The Assembly was dected by provindd
legidatures that had been condituted in December 1945. Members of three communities,
Mudim, Skh and Generd (Hindus and dl others) dected ther representatives separady, by
the angle trandferable vote system of proportiond representation. The Congress and the Mudim
League won an overwhelming proportion of Generd and Mudim places repectively, reflecting
the compogtion of provindd legidatures, with the Congress mgority in the Assembly risng to
82 percent after the partition of the country.*°

The Condituent Assembly began its proceedings as scheduled on 9 December 1946,
with the Mudim League boycotting its sessons™ In the Assembly's ddliberations, the minorities
question was regarded as encompassing the dams of three kinds of communities religious
minorities, Scheduled Castes, and "backward’ tribes, for dl of whom safeguards in different
forms hed been indituted by the British and by Princdy States in the colonid period. The
representatives of mogt groups daming specid provisons in some form emphasized thet the
group was a minority of some kind. So dose was the identification of the term “minority’ with
the notion of specid trestment for a group that even those opposed to a continuation of the
colonid sysem of minority safeguards employed the same language to judtify thar gand. For
ingtance, it was argued that the “so-caled minorities were not the “red minorities. The later
were varioudy identified as "the agriculturigts, "the rurd people, “the backward provinces,
even ‘the masses. The dam was that these were the groups that ought to recelve specid
trestment, rather then the communities hitherto favored by the British.*

The employment of the term “minority’, then, did not denote the numerica gatus of the
group as much as the daim that the group suffered from some kind of disadvantage with respect
to the regt that entitled it to specid treatment from the gate. In minority dams, the numerica
daus of the group was invoked most frequently to denote numerical drength, rather than
numericd paucity of the group, which made it a force to reckon with, and entitied it to
safeguards over other, smdler groups. Appedls to the numericd atus of the group sought to

® ShivaRao, Framing, Val. V, pp. 745-746.

1% Franchise was restricted by tax, educational and property qualifications specified in the 1935 Government
of India Act, which meant that about 28.5 percent of the adult population could vote. The number of
representatives of each group depended on the proportion of their population. As the Cabinet Mission Plan
had made no provisions for minorities other than Muslims and Sikhs, it was largely through the intervention
of the Congress leadership that Parsis, Anglo-Indians, Indian Christians, members of the Scheduled Castes,
“backward’ tribes, and women were brought into the Assembly. This fact would have some bearing on the
positions of representatives of different minority groups during the debates, with those elected through
Congress support generally taking a more conciliatory stand towards Congress proposals. The
representation of the various minority communitiesin the Assembly after Partition was asfollows: Nepalis 1,
Sikhs 5, Parsis 3, Christians 7, Anglo-Indians 3, Backward Tribes 5, Mudims 31, Scheduled Castes 33 - a
total of 88 out of the 235 provincial seats (Austin, The Indian Constitution, pp. 9-13).

™ The Muslim League never lifted its boycott of the Constituent Assembly. League representatives who
would remain in India after Partition began participating in the work of the Assembly from the fourth
session, in July 1947. Some Sikh members had aso initially expressed reluctance to join the Assembly, but
had come around after negotiationswith the Congress.

2 NG Ranga for instance, held: "...the real minorities are the masses of this country. These people are so
depressed and oppressed and suppressed till now that they are not able to take advantage of the ordinary
civil rights. These are the real minorities who need protection and assurances of protection.' See Constituent
Assembly Debates: Official Report (henceforth CAD), 12 vals, (Delhi, 1946-1950), |, p. 264.
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establish that the group condtituted a Sgnificant eement of Indian society, and one therefore with
a legitimae daim to preferentid trestment. The notion that groups ought to receve
representation in political bodies in proportion to ther population enjoyed currency in minority
cdams in this period, with frequent complaints being voiced in indances where a group's
representation in a committee was not commensurate with its demographic share, that the group
was baing unjudlly treated and denied its "du€ share in comparison with other groups. Claims
for preferentid trestment were often competitive, with representatives of each group advancing
reesons for why ther group was more digible for safeguards or desarving of gregter
representation than any other, on grounds, for ingance, that it was numericaly superior, more
backward than others, more distinct from themgority inits cultura practices and so on.

The speeches of represantatives bdonging to mogt reigious minority communities
reflected concerns regarding the submerging of a distinct culturd identity in independent India
Congderations about culturd autonomy were sought to be rendered competible with the
naiondis dites concans regarding nationd unity by arguing that it was only through the
retention of their own digtinct cultures that members of these communities would be adle to
contribute effectively to the nation.™® These arguments drew upon early nationaist conceptions
that regarded communities, defined in rdigious, caste and linguidic terms, rather than the
individual ditizen, as the building blocks of the nation.™

Most representatives d the Scheduled Cagtesiin the Condtituent Assembly also daimed
minority stetus but culturd diginctness from the mgority community did not usudly figure in this
cdam. Rather, such daims emphasized that Untouchables were culturdly a part of the Hindu
community, or & leest thet they were a different type of minority from the rdigious minorities. It
was stressed that they were a “political minority’,* thet the term “minority’ in their case did not
connote numerica disadvantage but rather, entitlement to specia trestment on account of socid
and economic “backwardness.*® Not dl representatives of the Scheduled Castes clamed
minority atus for the community and the concomitant “political ssfeguards . Some argued, in
kegping with dominant nationdis opinion, that reserved quotas in legidaures and public

3 Rev. Jerome D’ Souza argued for "...a certain degree of homogeneity....But..."absorption’ in the sense of
cultural or religious or any other absorption is something against which it is necessary for us to guard...the
strength of thisland will be based upon the strength of the individual members of the different communities.
And they will not achieve their full strength unless they base themselves on convictions and ideals which
are their very own. Cultural autonomy for which | am pleading and which has been promised as far asit is
not inconsistent with national strength, even though it may appear in some sense as opposed to national

unity, is still consistent with it.” CAD, I, p. 296. See also the statement of Sardar Ujja SinghCAD, I, p. 107.
Most Parsi representatives in the Assembly, by contrast, sought to distance themselves from the claims
being made by the other religious minorities. See, for instance, RK Sidhwa, CAD, |, p. 114.

! See G. Pandey, The Construction of Communalismin Colonial North India (Delhi, 1990), chs. 6-7.

5 PR Thakur stated: “We are no doubt a part and parcel of the great Hindu community. But our social

status...is so very low that we do feel that we require adequate safeguards to be provided to us. Firstly, we
should be considered as a minority...not in the sense in which a community is a minority on racia or
religious grounds but a minority that is a separate political entity.” CAD, |, p. 139. S Nagappareiterated: *| do
not claim that we are areligious minority or aracial minority. | claim that we are apolitical minority. We area
minority because we were not recognised all these days and we were not given our due share in the
administration of the country.’ Ibid., p. 284.

16 Seefor instance, VI Muniswamy Pillai, CAD, V, p. 202.
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employment were undesirable, and that the solution to the problems of these groups lay in the
removal of economic and sodid disabilities™’

The mogt vocd tribd representative in this period, while daiming that his group was
entitled to gpedid provisions, chose not to term tribes “minorities *® This, however, was less a
concession to nationdigt disrugt of the language of minority ssfeguards than an assartion of the
innate superiority of tribal daimsover dl others. Tribd daims resembled those of the Scheduled
Cadtes on severd counts. Representatives of both groups would declare that they were the
origina inhabitants of the land, and that their daims were thereby antecedent to dl others™ In
both cases, arguments for specid treetment referred to ahistory of exploitation by Hindu society
and invoked arguments of compensatory justice in favor of preferentia trestment.

While the daims of the Scheduled Cagtes and the "backward' tribes drew upon smilar
arguments about historica injustice and reparation in support of their case for specid trestment,
there were d0 differences. The dams of the Untouchables were dominated by a concern
regarding the indusion of these groups in the adminigrative and governing dite of the country
and their access to positions of palitical power generdly, an aspect that wasimplicit in their sdif-
description as politicd minorities. The pronouncements of triba representatives were, on the
other hand, distinguished by their empheasis on the importance of land in tribdl life* Land was
accorded centrdity in tribd daims, and issues of culturd identity were bound up with those of
land. Specid provisons were damed in the form of the continuation of the system of separate
land reserves indiituted by the British, in order thet tribal land remain indiengble in independent
India The dams of the Scheduled Cagtes in the Congtituent Assembly were more oriented

" Dakshayani Velayudan, for instance, argued: “What we want is not all kinds of safeguards. It is the moral
safeguard which gives protection to the underdogs of this country...I refuse to believe that seventy million
Harijans are to be considered as a minority..what we want is the...immediate removal of our social

disabilities. CAD, |, p. 147. See dso CAD, lll, p. 470, CAD, V, p. 264 for arguments of Scheduled Caste
representatives against reserved seats in the legisatures for the group. Ambedkar and Gandhi were

emblematic of the adversarial positions in the debate over whether the Scheduled Castes should be
considered as a minority community. In the decades preceding independence, Ambedkar had intermittently
demanded separate electorates for the Scheduled Castes, on grounds that they were a separate community
from the Hindus. Gandhi consistently opposed proposals that the Scheduled Castes be treated separately
from the Hindu community from the point of view of representation, most famously in his fast unto death
against the Communa Award of 1932 that had offered Scheduled Castes separate el ectorates.

'8 Jaipal Singh stated: "I do not consider my people as a minority...the Depressed Classes also consider
themselves as Adibasis, the original inhabitants of this country. If you go on adding people like the exterior
castes and otherswho are socialy in no man'sland, we are not aminority. |n any case, we have prescriptive
rights that no one dare deny.” CAD, I, p. 139.

9 S Nagappa, for instance, argued: *...we the Harijans and Adibasis are the real sons of the soil and we have
every right to frame the constitution of this country.' CAD, |, p.284.

% Jaipal Singh argued: "I leave to the good sense of the House ... that, at long last, they will right the
injuriesof 6000 years.' CAD, Il, p. 317.

?! Speaking in support of a proposed clause that permitted restrictions on the fundamental right of all

citizensto reside, settle or acquire property in any part of the country *...as may be necessary in the public
interest including the protection of minority groups and tribes', Jaipal Singh argued: *...land is the bulwark
of aboriginal life...wherever we have been (in tribal areas) it has been urged upon usthat for several yearsto
come, the aboriginals' land must be inalienable...we have been talking about equality. Equality sounds well;
but | do demand di scrimination when it comes to the holdings of aboriginal land.” CAD, III, pp. 462-463.
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towards the gods of incluson and prohibition of discriminatory practices and lacked the dement
of taritoridity.

Tribd dams for preferentid trestment in this period, however, manifesed a dud
character. In addition to the demand for the “protection’ of triba lands, triba representatives
aso put forward dams for reserved quotas in the legidatures and public services Ther
arguments in support of these provisons were smilar to those made by Scheduled Caste
representatives. It was argued that quotas were necessary in order to improve the dysmd
socid and economic conditions of “backward' tribes, to bring them unto the leve of the rest of
the population, and thereby fadlitate greater integration of the tribes with the wider sodiety.
Thus in tribd dams as much as in the cae of the Untouchables, the professed god of
measures of guaranteed representation in legidatures and services was the integration of these
groups with the rest of the population and not saf-government®

While the gppdllaion "minority’ was popular among the representatives of dmost every
group daiming specid provisons in the Condiituent Assembly, nationdist opinion, for reasons
that will be explored below, regarded the term unfavourably and conggently sought to restrict
its usage. KM Munshi proposed an amendment to define the term minority more narowly in
order exclude the Scheduled Cagtes from its ambit as well as to define the Scheduled Cagtes as
a part of the Hindu community.?* In later stages of Congtitution meking, the term “minorities
would be renoved dtogether from condtitutionad sections dedling with provisons of group
preference®

% Supporting provisions for reservation in the legislatures and services for “backward' tribes, Jaipal Singh
explained: “Our attitude has not been on grounds of being anumerical minority at all...Our standpoint is that
there is a tremendous disparity in our social, economic and educational standards, and it is only by some
statutory compulsion that we can come up to the general population level...We want to be treated like
anybody else. In the past, thanks to the mgjor political parties, thanks to the British Government and thanks
to every enlightened Indian citizen, we have been isolated and kept, as it were, in a zoo...Our point now is
that you have got to mix with us. We are willing to mix with you, and it is for that reason, because we shall
compel you to come near us, because we must get near to you, that we have insisted on a reservation of
seats as far as the Legislatures are concerned. We have not asked and in fact we have never had separate
electorates...” CAD, V, p. 209.

 On the general implications of this point, see W. Kymlicka, Multicultural Citizenship, A Liberal Theory of
Minority Rights (Oxford, 1995), pp. 143-144.

% Speaking in support of this amendment, KM Munshi said: *... my amendment seeks to clarify the position
that so far as the Scheduled Castes are concerned, they are not minorities in the strict meaning of the term;
that Harijans are part and parcel of the Hindu community, and that safeguards are given to them to protect
their rights only till they are completely absorbed in the Hindu community.’ (CAD, V, p. 227). The amendment
was adopted.

% During discussion of the revised draft of the Constitution on November 16, 1949, an amendnent was
adopted that stipulated the substitution of the word “minorities’ by the words “certain classes' in all

instances of its usage. There was no attempt at definition or comprehensive listing of the groups to be
regarded as minorities during the making of the Constitution. The term “minorities’ occurs in only two
articles of the Indian Constitution (Articles 29, 30), which mention explicitly minorities based on language,
religion and culture. "Backward’ castes are not minorities within the meaning of Article 30, although they are
included in the non-discrimination provisions of Article 29. KK Wadhwa, Minority Safeguardsin India:

Constitutional Safeguards and their Implementation, (Delhi, 1975), pp.4-8; see also Galanter, Competing
Equalities.
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[1B Nationalist Opinion and Minority Safeguards
In nationdist opinion in the Condtituent Assembly, individuas as well as groups were recognized
as entities to which aliberd regime of rights, and its underlying norms of equdity and freedom
would apply. Spesking on the Objectives Resolution, Purushottamdas Tandon dated: "The
Resolution...has equdity as its underlying theme...we shdl do judtice to dl communities and give
full fresdom in their sodd and religious affars’? This would be reflected in the future Indian
Condtiitution, where culturd and educationd rights of rdigious minorities are enshrined as
judicdadle fundamenta rights in the form of the rights of individud members of minority
communities, as well as minority group rights®” Congress pronouncements in the Congtituent
Asambly continualy and concordantly reiterated a commitment to the culturd, educationd and
linguigtic rights of religious and other culturd minorities rights that were viewed as enadling
minority groups protect and promote their distinct cultural identities?®

Political safeguards, however, were a different metter. While political safeguards for
minorities were induded in the Report on Minority Rights adopted by the Condtituent Assembly
in August 1947 and in Pat XIV of the Draft Conditution published in February 1948,
natiiondis opinion was hodtile to such provisons from the outset.  Political safeguards for
minarities were reuctantly admitted as temporary, trangtiona meesures, necessary  until
“backward’ sections of the population were brought up to the level of the rest, or until groups
accustomed to “privileges under the colonid system had adjusted to the new arder. In the
dominant nationdigt opinion, however, the ided was dways visudized as a Stuation in the future
where palitical safeguards for minorities would no longer be necessary. Such safeguards were
regarded as corrodve of the fundamentd princples on which the new nation date was to be
condiituted. Safeguards required the recognition of a person's rdigion or caste in métters of
public palicy, and this would undermine secularism. Equdity and justice would be compromised
as a regime of group preference implied departures from a system of equd individud rights.

®CAD, |, pp. 66-67. This sentiment was echoed in many of the speeches on the Objectives Resolution.
Vijayalakshmi Pandit stated: “The Resolution indicates clearly that in an independent Indiathe fullest social,
economic and cultural justice to individuals and groups will be conceded.” CAD, II, p. 261. Seedso S.
Radhakrishnan, CAD, Il, p. 254.

%" See Articles 25, 26, 29.1, 30.1 of the Indian Constitution. Not only does each individual have the freedom
to profess, practice and propagate his religion (Article 25), every religious group or denomination has the
right to establish and maintain institutions for religious and charitable purposes, to manage its own affairsin
matters of religion, to own and acquire movable and immovable property and to administer such property in
accordance with law (Article 26). Further, any section of citizens of Indiathat has a distinct language, script
or culture has the right to conserve the same (Article 29.1). All minorities, whether based on religion or
language, have the right to establish and administer educational institutions of their choice (Article 30.1).
Every Congress resolution on the fundamental rights of citizens since the 1931 Karachi resolution had
included guarantees for the protection of the culture, language and saipts of minorities in its list of
fundamental rights.

% |t is however, important to note that while minority groups were given the freedomto establish religious
institutions and manage religious affairs, to establish and administer educational institutions and to
preserve minority languages and cultures, they were not granted a constitutional entitlement to state
support. | have elaborated this point elsewhere (Bajpai, "Recognising Minorities’). On the attenuation in the
provisions for cultural and educational rights of minorities during the drafting of the Constitution, see
Ansari, "Minorities and the Politics of Constitution Making'.
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Also, safeguards were thought to be incompatible with democracy as these implied departures
from the principle of the representation of individuds through territorid condtituencies. But the
overriding gpprehenson in this period was thet the granting of political safeguards to reigious
minorities would undermine nationd unity. While arguments from nationd unity, ssculariam,
democracy and egudity and judtice are andyticdly distinguishable, these notions were deployed
together and interdependently in the arguments againg minority safeguards in politica
pronouncements in the Condituent Assambly, and were paradtic on each other for their
connotations and normetive force.

Speeches in the Condituent Assembly employed severd variants of arguments from
nationd unity, secularism, democracy and equdity and judice in oppogtion to minority
safeguards. The strongest opposition to minority safeguards during the Condtituent Assembly
debates semmed from concerns regarding their implications for netiona unity and was usudly
accompanied by a paticula understanding of the hisory of minority safeguards. Such
safeguards were regarded as ingruments of a colonid “divide and rule policy, dHiberatdy
fashioned by the duplicitous colonid rulers to cregte drife between different sections of the
nation, to deny tha India was a nation and to dday the trandfer of power once it became
inevitable. These drategies were seen to have enabled the legitimization and the perpetuation of
colonid rule and to have culminated in the dismemberment of the country. %

At least three rdated concerns were to be found in reservetions about minority
sefeguards from the standpoaint of nationd unity.* Firgt, there was the concern thet minority
safeguards were a thregt to the politica unity and integrity of the country. Recent history was
percaved as providing overwheming evidence in support of this view, with reigionbased
Separate dectorates in particular regarded as the direct cause of the traumatic Partition of the
country.®* Minority sefeguards involved the paliticization of rdigious identities- the “mixing of
religion and palitics as it was termed- that had hardened differences between Hindus and
Mudims, and resulted in the bloody bregk-up of the country. The paramount task facing the
Assembly was thet of containing avil grife and consolidating political unity and Sate ability.

# RV Dhulekar was voicing the typical nationalist position on safeguards when he said: “No doubt our
country or community stands guilty for creating social barriers and divisions. But the Britishers aggravated
these evils in order to establish and consolidate their imperialistic hold on us. With their duplicity, they
created a gulf between the Brahmins and non-Brahmins, between touchables and untouchables, between
the Hindus and the Muslims...to continue the safeguards and perpetuate the division is not a wise course...
the English played their game under the cover of safeguards. With the help of it they allured you (the
minorities) to along lull. Give it up now....Now there is no one to misguide you.' CAD, Il, p. 285. A smilar
understanding of the history of the “minority problem’ was reflected in the speeches of many minority
representatives. The Parsi representative, RK Sidhwa held: "...the mischief of separate representation was
forced for the purpose of upholding British rule in this country." CAD, I, p. 114. See aso the statement of
Scheduled Caste representative, S Nagappa, CAD, Il, p. 205.

¥ These distinctions are adapted from W. Kymlickaand W. Norman (eds.), Citizenship in Diverse Societies,
(Oxford, 2000), p.31. On the different kinds of national unity concernsin India, see A. Embree, Utopiasin
Conflict: Religion and Nationalismin Modern India (Berkeley and Los A ngeles, 1990).

%! For instance, Purushottamdas Tandon held ... In politics (the Congress party) refuses to recognise any
differences on account of religion. We ask Sir Stafford Cripps and other British leaders: “If a hundred years
or for that matter twenty years ago, the right of separate elections were given to different sects of your
country, what sort of government would you have had today? Would you not have had continuous civil
wars? CAD, I, p. 66.
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The continuation of a system of palitical safeguards in independent India for religious minorities
and other ethno-culturd groups would, it was argued, perpetuate socid divisons in the “body
politic and thereby endanger the integrity and stability of the fledging nation. The concern
regarding the impact of minority safeguards on the paliticd integrity of the country dominated in
this period, and other anxieties regarding minority ssfeguards were dl mediated through this
central concern.

A soond concern pertained to the implications of minority safeguards for the
emergence of a common netiond identity. Nationdist opinion, for dl its gppeds to an eternd
India, recognized that the new date had to create a common nationd identity that could unite its
citizens, transcending group identities based on “caste, creed, and rdigion’ thet divided them.
Minority safeguards implied the recognition of group idertities in the palitical redm, thet it was
fdt, would promote particular group identities at the expense of wider nationd identities among
ctizens, and thereby inhibit the devdlopment of a common netiond identity for dl dtizens
necessary for securing the political integrity of the nation. ® Minority safeguards were regarded
as inhibiting the development of a common nationd identity among ditizens in severd ways At
the levd of the individud, it was fdt that safeguards would encourage individuds to think of
themsdlves and to assodiate primarily in “narrow’ group terms in public political matters, rather
than in terms of “larger’ nationd issues At the levd of the group, it was fdt that minority
safeguards would legitimize and gdrengthen group identities that were “diginct from, and
potentially in competition with, common ditizenship identities’** Nationalist opinion looked upon
group identities with suspicion: while rdigious identities were seen as direct rivas to naiond
identities, having recently formed the bass of dams for an dterndive nationstate, caste,
regiond and other ascriptive groups were d o viewed as competing lod for aitizens affections,
detracting from a common citizenship identity in proportion of their srength.

Third, not only did minority ssfeguards undermine the cregtion of a common nationa
identity by vitdizing group identities, the content of these group identities was regarded as
antitheticd to the content of the nationd identity thet the Condtitution- makers sought to fashion.
Minority safeguards were indtituted for groups defined in terms of the astriptive criteria of
religion, cade, and tribe, wheress the nationd idertity aspired to by the nationdis dite was
defined in secular liberd democratic terms that eschewed references to ethno-culturd criteria®
While the "nation’ had not been regarded as antagonigtic to such “communities in early
naiondig visons of the nation, in our period, ascriptive criteria were held in disfavor. The
Indian nation was concealved not in ethnic or culturd terms, but as a palitical community, united
by its commitment to common poalitica ideals of secularism, democracy, rights, equdity and

¥ A common national identity was also regarded as a prerequisite for the successful functioning of a
democrétic state. Pandit Govind Vallabh Pant argued: "...For the success of democracy one must train
himself in the art of self-discipline. In democracies one should care less for himself and more for others.
There cannot be any divided loyalty. All loyalties must exclusively be centred round the State. If in a
democracy, you create rival loyalties, or you create a system in which any individual or group, instead of
suppressing his extravagance, cares nought for larger or other interests, then democracy is doomed.' CAD,
I, p. 224.

¥ Kymlickaand Norman (eds.), Citizenship, p. 35.

¥ SeeD.L. Sheth, "The Nation-State and Minority Rights’ in Sheth and Mahajan, Minority | dentities
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justice® Further, as will be explored below, these ideds were regarded to preclude the
recognition of ethno-culturd criterig, paticulaly rdigion, in the paliticd domain. Culturd
identities were seen as “backward', relics of a pre-modern past, and the recognition of cultura
group identities in the politicd gohere implied by minority safeguards was regarded as a pre-
modern legacy that was inconsstent with the task of building a modern nation ate, where the
aulturd filiations of individuds were irrdevant for purposes of ditizenship.®

In sum, minority sfeguards undermined nationd unity by endangering the politica
integrity of the nation, by inhibiting the devdopment of a common nationd identity, and by
undermining the cregtion of a modern, secular democrdic dtizenship. Characteridicdly of
naiondigt doctrines, minority groups were perceived to be a “part’ of the “organic whol€ that
was the nation, and were advised not to be sdfish and short sghted and put their “narrow’,
“petty’ group concerns above the “larger’, “common’ nationd interest. ¥’ In nationdist opinion,
the nation was usudly conceived in terms of biologica metgphors, referred to, for indtance, as
an “organic wholée, a "body palitic,' in other words, as "naturd’ as opposed to the attificidly
created minorities that were referred to as “difigurements, “cancerous, "poisonous for the
body politic.® Minority safeguards were referred to varioudy as “privileges , “concessons and
“crutches, and portrayed as a symptom of “ill-hedth’ in the polity.

As the above discusson suggedts, dtizenship in a modern nation Sate was conceived in
netiondig opinion in liberd terms, as characterized primarily by equd individud rights. The
concession of safeguards by the date was deemed unjust from this Sandpoint because it was
thought to compromise its commitment to not discriminate between its citizens on the basis of
their “cagte, creed or community’. The assumption here was that the recognition of cultura
didinctions in the politica relm contravened the sat€' s commitment to treat dl individuas as

% Prior to the 1920s, the nation had been envisaged as a composite of communities defined in religious,
regional and caste terms. The terms “nation’ and “community’ were often used interchangeably in English,
as well as Indian languages in the late nineteenth century. Pandey, The Construction of Communalism,
chapters6-7.

% Renuka Ray argued: “After all...it is not aquestion of minorities and majorities on areligious basis that we
should consider in a democratic secular State....we have stood aside helplessly while artificially this
problem of religious differences-an echo of medieval times, has been fostered and nurtured and enhanced
by the method of political devices such as separate electorates in order to serve the interests of our alien
rulers. Today we see as a result our country divided and provinces like my own dismembered. ...We have
submitted to all this so that at least in the rest of Indiathat remains with us now we may go ahead in forming
ademocratic secular State without bringing in religion to cloud theissue.” CAD, V, p. 263.

% Vijayalakshmi Pandit warned: “Even though certain minorities have special interests to safeguard, they
should not forget that they are parts of the whole and if the larger interest suffers, there can be no question
of real safeguarding of the interest of any minority.” CAD, Il, p. 261. Jawaharlal Nehru advised group
representatives not to “bicker so much over this seat or that post, over some small gain for this group or
that...there is no group in India, no party, no religious community which can prosper if India does not
prosper. But if it is well with India, if India lives as a vital free country, then it is well with al of usto
whatever community or religion we might belong.” CAD, II, p. 302. Speaking against proposas for
guaranteed representation for minorities in the Cabinet, Govind Vallabh Pant advised the minorities: “Y our
safety liesin making yoursdlf an integral part of the organic whole which formsthe real genuine State.” CAD,
V p. 223.

% See also Pandey, The Construction of Communalism.
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equals® Many Congress speeches lamented the importance accorded to community and the
neglect of individud ditizen in politicdl dams™ The opposition to minority sfeguards on liberd
grounds in this period was cadt in the language of judtice, equdity, and fair play- the gopellation
‘liberd’ was rardly used.** When the term liberal occurred in these debates, the connotations
were of tolerance, of a reliance on constitutional means rather than violent agitation, and of
“modern’ and “progressive’ as opposed to “traditiond’ atitudes.

As our discussion of the nationdist conception of the netion in this period suggedts,
minority safeguards were dso opposed on grounds that they compromised the nationdist ided
of secularism. How was the concept of a secular state construed in these debates? In terms of
the gate' s gance towards rdigion, most peeches in the Condtituent Assembly emphesized thet
seculaism did not imply thet the state was hodlile to religious belief.** Further, it was argued
that a secular Sate was not a Sate that was incognizant of the importance of rdigious fath in
society, neither was a secular state zedous of inculcating skepticism towards rdigious bdlief
among its dtizens. Speechesin this vein argued Smultaneoudy that a secular Sate did not imply
secularism of this kind as well asthat a secular state could not assume such a sance in country
like India where religious bediefs were degp- seated. For instance, proposing an amendment that
gave the Presdent the option of taking his oath of office in the name of God, a proposd that

¥ Mahavir Tyagi argued: These minorities cannot be recognized because in a country whose administration
is supposed to be run on the basis of justice aone, there is no question of minority or majority. All

individual (sic) areat par.... We cannot recognizereligion asfar asthe State is concerned.” Quoting Jinnah,
hesaid "...eveninthat State he says religions will not be taken notice of by the State. Every individual will
be an individua and Hindus will lose their Hinduship as far as their political rights and privileges are
concerned. ... We are one nation which stands for justice. We will legislate in a manner that will be a
guarantee against all injustice, and we shall not recognise any sections.” CAD, V, p. 219. Differentiated
citizenship rights, of course, do not necessarily violate norms of equal citizenship. While aliberal state must
treat al its citizens as equals, the right of each individual to be treated as an equal is compatible with, and
may under some circumstances require, unegqual treatment. For arguments along these lines, see R. Dworkin,
Taking Rights Seriously, (London, 1977), W. Kymlicka, Liberalism, Community and Culture (Oxford, 1989),
W. Kymlicka, Multicultural Citizenship, A Liberal Theory of Minority Rights, (Oxford, 1995). For an
elaboration of this point in relation to secularism in India, see R. Bhargava "What is Secularism For? in R.
Bhargava(ed.), Secularismand Its Critics (Dehi, 1998).

“* Pandit GB Pant held: ~ Thereis the unwholesome and to some extent a degrading habit of thinking always
in terms of communities and never in terms of citizens. But it is after al citizens who form communities and
the individual as such is essentially the core of all mechanisms and means and devices that are adopted for
securing progress and advancement. So let usremember that it isthe citizen that must count. It isthe citizen
that forms the base aswell asthe summit of the social pyramid.” CAD, II, p. 312.

“! See for instance, Biswanath Das: ‘...it is very very unfortunate that the minarity communities do not
demand mere justice, equity and fairplay but claim safeguards and weightages under third party

domination.” CAD, I, p. 323. Interestingly, liberal values were most prominently invoked in the speeches of
women representatives in the Constituent Assembly, in opposition to safeguards for women and minority
groups. See for instance, Hansa Mehta's statement: ‘ The women's organisation to which | have the honour
to belong has never asked for reserved seats, for quotas or for separate el ectorates. What we have asked for
issocid justice, economic justice and political justice. We have asked for equality.” CAD, I, p.134.

“2 On attitudes towards secularism in the Constituent Assembly, see also J. Chiriyankandath, *Creating a
Secular State in a Religious Country”: The Debate in the Indian Constituent Assembly’, Commonwealth
and Comparative Palitics, Val. 38, No. 2 (July 2000).
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was supported by representatives of the religious minorities and incorporated into the
Condtitution, KM Munshi stated:
A secular state is not a Godless state. It is not a state which is pledged to eradicate or
ignore religion. It is not a state which refuses to take notice of religious belief in this
country...We must take cognisance of the fact that India is a religious minded country.
Even while we are talking of a secular state, our mode of thought and life is largely
coloured by areligious attitude to life...the state in India cannot be secular in the sense of
being anti religious.™

While seculariam for the Conditution makers did not involve date antagonism towards
religion, it did imply some forms of separation between state and religion.* First, asecular state
was condrued in terms of disestablishment or the notion that the state would not have an officd
religion.* Second, secularism was regarded to imply an exdusion of rdigion from the political
domain: rdigion, it was argued, should be a "persond maiter’ for citizens, redricted to ther
individud and assodiationd private practices®® A third aonoeption of secularism as separation
between date and rdigion was that of date impartidity between different religions secularism
meant “that the Sate or the government cannot aid one religion or give preference to one rdigion
as againgt another...not that it has logt faith in dl religions’ *” Much of the debate on provisions
relaing to culturd and educationd rights of minorities involved conceptions of secularism as
separation between state and rdigion. It was secularism as separation that was & issue in the
dam that gate funding of educationd inditutions providing reigious indruction was illegitimeate
from the point of view of seculariam, as it would involve the gate in the purveying of rdigious
tenets. It was resolved that the state could provide aid to minority educationd inditutions thet
imparted religious indruction, dthough there was no obligation upon the dae to do <.
However, inditutions maintained wholly out of sate funds were prohibited from giving rdligious
ingruction, as this was regarded as incompatible with the separation between sate and religion
required of asecular sate®

“ CAD, VII, p. 1057. See dso Rev. Jerome D' Souza s statement, ibid., p. 1059.

“ On the different forms of separation between state and religion, see R. Bhargava, "I's Secularism aValuein
Itself? inl. Ahmad, P. Ghosh and H. Reifeld (eds.), Pluralism and Equality (Delhi, 2000).

“® For instance, BR Ambedkar, one of the chief architects of the Constitution, stated in his memorandum to
the Sub-Committee on Fundamental Rights dated March 24, 1947: “The State shall not recognise any religion
as state religion.” Shiva Rao, Framing, Val. II, p. 87, cited in G. Mahgjan, Identities and Rights, Aspects of

Liberal Democracy in India (Delhi, 1998), p.47.

“ Renuka Ray argued: "... at least in therest of Indiathat remains with us now we may go ahead in forming a
democratic secular State without bringing in religion to cloud the issue. Religion is a persona matter.

Rdigious differences might have been exploited as a political expedient by the British, but there is no room
for that in the Indiaof today.’ CAD, V, p. 268.

" See, for instance, M Ananthasayanam Ayyangar, CAD, VII, pp.881-832

“8 BR Ambedkar, moving the Draft Congtitution in the House, opined: * The State, of course, is free to give
aid, isfree not to give aid...religious instruction has been |eft free to be taught and given by each community
according to its aims and objects subject to certain conditions. All that is barred isthis, that the Statein the
institutions maintained by it wholly out of public funds, shall not be free to give religious instruction.' CAD,
VII, pp. 883- 834.
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There were & least two vaues underpinning conceptions of seculariam as separation
between state and reigion in the Condiituent Assembly.* Firdt, these were regarded as a
requidte of equa ditizenship in a Stuation where citizens professad a vaidty of faths KM
Munshi asserted:

A secular state is used in contrast with a theocratic government or a religious state. It

implies that citizenship is irrespective of religious belief, that every citizen, to whatever

religion he may belong, is equal before the law, that he has equal civil rights, and equal

opportunity to derive benefit from the state and to lead his own life and nothing more™®

Spesking in support of an amendment explicitly dipulaing dae neutrdity in matters rdaing to
reigion, KT Shah opined: "...with the actud professon of faith or belief, the State should have
no concern. Nor should it, by any action of it, give any indication that it is partia to one or the
other. All dasses of dtizens should have the same tresiment in maiters mundane from the
date’>! A secular state here was apprehended as a liberd state, committed to equal ditizenship
and non-discrimingtion. It was argued that the state had an obligation to treet its ditizens as
equals, to not discriminate between them on grounds of (religious) group membership. The
assumption in such utterances was that given a Stuation of rdigious pluraism and the importance
of religion in peoplée's lives, this obligation would be compromisad if the Sate identified with or
gave preference to any particular religion. Key libera concerns, thus, were intimately bound up
with the meaning and judtification of seculariam in the Congtituent Assembly debates.

The requirements of equd ditizenship were, however, not the only condderations
motivating conceptions of secularism as separaion between sate and religion. Separation was
a0 regarded as a critical imperative, as the “mixing rdigion and palitics was dangerous from
the sandpoint of the surviva of the new naion-state. Religion was viewed as a source of degp
discord in the nation and the recent violent partition of the country was thought to be a direct
consequence of the colonid palicy of “mixing rdigion and palitics. If conflicts about reigious
doctrines were played out in the politicd arena, the state would be torn apart. Therefore, the
date, in order to save itsdf and in order to achieve the consolidation of the nation, had to keep
dear of matters concerning religion. *2

While religion was to be excluded from the affairs of the date, a secular Sate dso
implied rdigious freedom for individuds and groups. Interegtingly, religious freedom was most
prominently invoked in conceptions of a secular sate in the speeches of proponents of Mudim
Persond law in the Condtituent Assembly. Many Mudim representetives argued thet rdigious
persond laws that governed aress such as marriage, divorce and maintenance were an essentid
agpect of rdigion, and as such, ought to be granted immunity from dae interference.
Seculariam, as invoked by the proponents of Mudim Persond Law, drew upon conceptions of
seculariam as de-paliticization of reigion Here, secularism as separation of date and religion
was congtrued to imply that religion in a secular order should be free from date interference. A

“° On the underlying values of secularism, see Bhargava, "What is Secularism For?

% cAD, VII, p.1057.

°L CAD, VII, p. 816. It may be recalled here that the Congress Karachi Resolution of 1931 had explicitly
proposed religious neutrality on the part of the state.

% See dso Bhargava, "What is Secularism For?; N. Chandhoke, Beyond Secularism, The Rights of
Religious Minorities (Ddhi, 1999).
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secular order was one in which citizens would have full rdigious freedom, induding the freedom
to live by the tenets of their religious persond law. A secular gate would be excluded from the
domain of religion and would lack the authority to intervene in matters regulated by religious
persond law. It was argued:

People seem to think that under a secular State, there must be acommon law observed by

its citizens in al matters, including matters of their daily life, their language, their culture,

their personal laws. That is not a correct way to look at this secular State. In a secular

State, citizens belonging to different communities must have the freedom -to practise their

own religion, observe their own life and their personal laws should be applied to them.>
Clams for granting religious law absolute immunity from deate interference were rgected by the
Condtitution making dite, which was nat surprising given tha the reform of Hindu rdigious law
was looming large on the agenda in this period.> Neverthdess, the identification of secularism
with religious freedom remained in the palitical discourse on minority rights and was to become
the dominant connotation of secularism in the Shah Bano debate.

Thus far we have consdered conceptions of seculariam in terms of the da€'s Sance
towards religion. The connotations of secularism in the Condtituent Assembly debates, however,
did not pertain to religion and date done. Theided of secular, liberd nationdism captured in the
popular dogan irrespective of caste, creed, race or community’, was of a polity where
ascriptive afiligtions of any kind would become irrdevant in the palitica domain. This nationdist
vison moreover, required not just the exduson of astriptive afiligtions from the political
domain, but aso the creation of a new secular ethos and secular ditizenship identities, where
people would cease to see themsdves as members of this or that community and regard
themsdves as Indians “firg and last’. The implication of secularism in the project of nation-
building was dearest here: astriptive efiliations were viewed smultaneoudy as anti-secular and
as expressons of anti-nationd sentiments: the pejorative term “commund’, it may be recaled,
was opposed to both “secular’ and “nationdl’ in nationdist discourse of this period>® Seculariam
in the netiondist scheme was, after dl, the envisaged solution to the problem of the crestion of
an integrated nation-date and a common naiond identity out of competing dlegiances of
religion, caste and language.™®

Secular ndiondigs in the Condituent Assembly were, however, not opposed to
ascriptive group identities soldy on account of their divisveness In its daboration by the
modernizing nationdigt dite of the Condtituent Assembly exemplified by Nehru, secularism hed
another inflection. This view was opposed to ascriptive efiligions as they were viewed as
vestiges of a pre-modern era that processes of modernization and development would make

% CAD, VII, pp. 541-544. It was argued that “the right of a group or community of people to follow and
adhere to its own personal law is part of the way of life of those people who are following such laws; itis
part of their religion and it is part of their culture. ... This secular State which we are trying to create should
not do anything to interfere with the way of life and religion of the people.” Ibid., p.540, 541.

*¥See, for instance, BR Ambedkar, ibid., pp. 781-782

*® See Pandey, The Construction of Communalism.

% On this point, see for instance, N. G. Jayal, Democracy and the State, Welfare: Secularism and
Development in Contemporary India, (Dehi, 1999); Embree, Utopiasin Conflict.
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redundant.®” It was held that nation, rather than religion or caste provided the gppropriate basis
for identity in the modern era. The nation in this period was backed both by the force of sdif-
evident legitimacy as well as that of higorica necessity. S. Radhekrishnan dedared: "The
present tendency is for larger and larger aggregations...nationdism, not rdigion is the basis of
modern life.*® To define the nation without reference to ascriptive criteriawas considered to be
“the mark of India's coming of age.>® Religion and other ascriptive identities were regarded as
vestiges from a bygone era that had acquired importance only as aresult of their exploitationby
British and Indian ‘veded interess. These would wither avay once India had gained
independence from British rule, economic inequdities had been tackled and there occurred a
diffusion of education and a scientific temper among the Indian people® Until then, cultural
identities and claims for safeguards based on these were regarded as out of step with the times
and as didractions from the redl and more pressing tasks of tackling issues of development and
atending to the basic nesds of the common man.®* Recent history has shown only too well thet
Nehru's confidence in the withering away of rdigious and other commund identities was
misplaced. What is less often recognized, however, is that the mistaken causa dam, namdy
that processes of modernization and secularization would make for secular atitudes and
identities, was based on a conceptud confuson: the identification of a scientific temper with a
secular outlook.®

In the debates about minority safeguards, the language of liberd-secular nationdism was
inflected by norms drawn from indigenous culturd and higoricd idioms. The mog sdient
indance was to be found in the recurrent appeds to the tolerance and the generogity of the
House and the mgority community towards minorities This theme, explicitly or impliatly,
evoked filid norms the mgority community was cagt in the role of the responsible, easygoing,
benevolent, and sdf-sacrificing older brother, indulgent, protective and accommodeting of even
the excessve and unreasonable demands of his younger and weeker brothers, as the
responsgible older brother, duty bound to look out for and to protect the interests and sentiments
of his wesker sblings, the minorities®® There was frequent dision between the mgority

* For an analysis of secularism in the writings and speeches of Nehru and other nationalist leaders, see
Chandhoke, Beyond Secularism.

% CAD, Il p. 254.

% Embree, Utopiasin Conflict, p.55

% See Embree, ibid.; Pandey, The Construction of Communalism.

8 Nehru likened religious nationalism to “thinking in terms of bows and arrows as weapons of war in the age
of the atom bomb.” Quoted in Pandey, The Construction of Communalism, p. 242. On the subject of political
safeguards for minorities, included in the first draft of the Constitution, he reportedly said in alegislative
debate that the draft constitution had “certain definite communal elements’. "What the final decision will be
about that | cannot say. | hope personally that the less reservation there is the better.” Quoted in Retzlaff,
“The Problem of Communal Minorities), p. 66.

% This point has been made by Akeel Bilgrami, who argues that Nehru's linking of the scientific temper with
asecular attitude was based on a conceptual confusion and that his optimism about the ability of ascientific
outlook to overcome communa commitments was therefore misguided. See A. Bilgrami, "Two Concepts of
Secularism: Reason, Modernity and Archimedean Ideal’, Economic and Political Weekly, XXIX: 28 (duly 9,
1994), pp. 1749-1761, p.1756.

% Naziruddin Ahmad, speaking in support of minority representation, argued: "...the Hindu community who
can be collectively described as the elder brother has in a generous mood conceded for the period of ten
years-l should consider that period quite sufficient-that they (Muslims) should get a reserved
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community and the mgor party, both overwhemingly preponderant numericdly in the country
and the Assambly respectively, both being generous beyond the cdl of judtice in dlaying the
misgpprehensons and insecurities of the minorities. The theme of the tolerance and generosity of
the House and the mgority community towards minorities also sometimes invoked notions of
the "age dld divilizationd traditions of (Hindu) India of the accommodation of diverse rdigious
groups. Secularism daborated in terms of the tolerance and the generodty of the mgority
community towards the minorities carried connotations of forbearance and sdlf-redtraint; it
implied “that the numerical mgority, the Hindus, would not use their power to give Hinduism a
favoured place over other rdigions’® As such, palitical arguments in the Congtituent Assembly
debates frequently gppealed both to a secular liberd- democratic idiom and to filid and feuda
vaues.

I1l The Nationalist Resolution of the Minorities Question

The question of palitica safeguards for minorities was referred to the Advisory Committee on
Fundamentd Rights, Minorities, Triba and Excluded Aress in the Condituent Assembly whose
creation had been mandated by the Cabinet Misson Plan of 16 May 1946. Its first report on
minority rights of August 1947 proposed the following. While rgecting some of the centrd

components of the British sysem of minority safeguards, such as separate eectorates and

weightage, it offered an dternative set of political safeguards. A system of joint ectorateswith
representation for communities in proportion to ther population was proposed for a period of

ten years. The Indrument of Indructions to the Presdent and Governor suggested the
“degrahility of induding members of important minority communities in Cabinets as far as
practicable. ® A genera dedaration was adopted that “in the All India and Provincid Services,
the daims of dl the minorities shdl be kept in view in making appointments to these services
congstently with the consideration of efficiency of adminigtration.” ®® A provision was made for a
Specid Minority Officer a the centrd and provindid levelsto report to the legidatures regarding
the working of various safeguards for minorities. This report was adopted by the Congtituent
Assambly in August 1947 and incorporated in the Draft Conditution published in February

1948. In a comprehensive reversal, amendments were adopted to each of these articles during
discussions of the Draft Conditution in October 1949, effectively removing rdigious minorities
from the purview of these safeguards and redtricting the scope of these artides mainly to the
Scheduled Cagtes and Tribes This section andlyses arguments in the Condtituent Assembly

representation. It seemsto methat it implies that the great Hindu community are willing for this period of ten
yearsto listen to what difficulties and complaints, apart from the justice or otherwise of these complaints, of
the Muslim community... No danger or harm can follow from this in the period of ten years if the elder
brother listens to the grievances of the younger brother. These grievances and difficulties may be real or
exaggerated, they may be due more to fear and suspicion rather than to any real reasons....' CAD, V, p. 270.

* Embreg Utopiasin Conflict, p.87.

% CAD, V, p. 246.

% Ibid., p. 249. Some special provisions of a temporary nature were also made for the Anglo-Indian
community in the spheres of representation, education and the services. This report was regarded as
representing “the high watermark in Congress' concessions to minorities... made several months after the
partition, when the need for conciliating the minorities, particularly the Muslims, had greatly diminished.’
See Retzlaff, “"The Problem of Communal Minorities, p.64.
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about mechaniams for minority political representation and quotas in government employment
with aview to understanding this outcome,

1A Palitical Representation

The most ggnificant and contentious aspect of the regime of minority safeguards before the
Condtituent Assembly was that of specid representation measures for minority groups. Separate
eectorates, resarved quotas in the legidatures in proportion to the population of the
communities and various forms of proportiond representation were the chief mechaniams
proposed for enabling the representation of minority groups during the career of the Condituent
AsEmbly. Mudim representetives, the chief bendfidaries of the colonid regime of minority
representation, were at the forefront of demands for specia representation provisions, dthough
smilar damswere dso put forward by Skh and Scheduled Caste representetives.

One of the drongest cases for politicd safeguards for religious minorities in the
Congtituent Assembly was to be found in arguments for separate dectorates for Mudims. These
were put forward by Mudim League members during discussons on the fird Report on
Minority Rights in August 1947, in response to the Advisory Committegs proposds for
reservaions of seets under joint dectorates for Mudims, Indian Chridians, Scheduled Castes
and Tribes in the Parliament and the State Legidatures in proportion to the population of these
communities, for a period of ten years. The case for separate dectorates was built around a
contention over the concept of representation and typically invoked the following arguments®
Frgt, Mudim League representatives assarted that minorities were a permanent fegture of every
humen sodety and not, as naiondig opinion damed, merdy a contrivance of colonid
mechingtions. There were fundamentd differences between communities that were inherent in
the very naure of things: irreducibly distinct groups existed, a lesst dong lines of religion.®
Second, it was argued that the fact that these differences exisied meant that the digtinct rdigious
groups had to be represented in the legidatures. As the legidature was the body that mede laws
that affected dl communities, it was necessary that in that legidature the needs of dl

®" Farzana Shaikh has argued that there is an ideological opposition between Islam and western liberalism on
the question of representation. She holds that Islamic and liberal approaches to representation differ on the
unit of representation, the basis of representative status and the organization of representative bodies. See
F. Shaikh, "Muslims and Palitical Representation in Colonia India: The Making of Pakistan’ Modern Asian
Sudies, 20, 3, 1986, pp. 539-57, and Community and Consensus in Islam: Muslim Representation in

Colonial India, 1860-1947 (Cambridge, 1989). Unlike Shaikh, | do not wish to suggest that the conception
of representation underlying the demands of the Muslim League for separate el ectorates derived necessarily
from Idam.

% To deny the existence of minority communities, B. Pocker Sahib Bahadur argued was going "against the
facts of human nature and having before us ideologies that are impossible for redization. Human nature
being what it is, there are bound to be minorities and minority communitiesin every land; and particularly in
such a vast subcontinent as India they are bound to exist, and it is humanly impossible to erase them

entirely out of existence” CAD, V, p. 212. Contrast this with the following speech by Congress leader

Purushottamdas Tandon, which was typical of Congress speeches on this subject: “The history of our

relations with the British show that Hindu-Muslim differences are purely a British creation. The differences
which the British harp upon have been created by them. They were not in existence before their advent.

Hindus and Muslims had acommon civilization and lived amicably.” CAD, I, p. 66.
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communities should be ventilated .% While this daim bore supafidd smilarity to the familiar
democrdic idea that those afected by decisons should paticipate in thar making, it is
important to note that unlike in our present day intuitions about democracy, representation was
not necessrily linked to notions of popular participation here. Separate eectorates had
originated within acolonia context of limited democracy, where political participation was highly
circumscribed and legidative bodies were rdegated to a largdy advisory role. The demand for
separate dectorates had been driven by a concern to ensure that Sgnificant interests had a voice
in the framing of legidation rather than one of degpening popular participation in decison-
making. Also, accompanying clams for representation here was the notion that the entities that
hed to be represented were religious groups. The implicit assumption here was thet the politica
choices and interests of individuds derived from ther rdigious group membership, in other
words, that the needs and preferences relevant from the stlandpoint of representation cohered
dong reigious group lines.

Third, accompanying the dam that there were disinct groups that had to be
represented in legidatures was the assumption that group representation implied the presence of
members of the group in legidative assamblies. The fact that culturdly distinct groups existed
hed to be reflected in the socid compogtion of legidatures. While the mechaniam of separate
electorates, drictly spesking, does not require that representatives eected belong to beneficiary
groups, only thet the dectorate be condituted of group members inits practicein India, this had
admog dways been the case, and it was certainly assumed to be an aspect of separate
electorates in the gpeeches of its advocates in the Congtituent Assembly. The underlying notion
here was that of descriptive representation, where representation was seen as requiring a
correpondence between the characteristics of the representative and those she represented. ™
Further, descriptive group representation was being advocated here not as a means of granting
agroup symboalic representation in the legidature, but of enhancing subgtantive representation. It
was argued thet different religious communities hed distinct needs and preferences and it was
not possble for members of other communities, no mater how wel-informed and well-
intentioned they were, to understand, and thereby, to effectivdy represent the interests of a
community in policy meking, paticulaly in the prevaling dimae of disrus between
communities.”* Advocating separate dectorates, B. Pocker Sehib Bahadur held:

% CAD, V, p. 213.

™ On the notion of descriptive representation, see H. Pitkin, The Concept of Representation, (Berkeley,
1967), A. Phillips, The Politics of Presence, (Oxford, 1995). Drawing upon Hanna Pitkin's distinction between
substantive and descriptive notions of representation, Farzana Shaikh has argued that the Muslim's
League's demands for institutional mechanisms such as separate electorates for Muslims stemmed from a
notion of representation as a descriptive activity, distinct from conventional liberal-democratic notions of
representation. See Shaikh, Community and Consensus. While an earlier scholarship on representation had
contrasted descriptive representation with modern liberal-democratic representation where representation is
defined in terms of the procedures by which office- holders are el ected, rather than their persona attributes’
(Kymlicka, Multicultural Citizenship, p. 138), recent scholarship has focussed on continuities between
descriptive representation and modern practices of representation.

™ On how descriptive representation enhances substantive representation, see J. Mansbridge, "What Does
A Representative Do? Descriptive Representation in Communicative Settings of Distrust, Uncrystallized
Interests, and Historically Denigrated Status', in Kymlicka and Norman (eds.), Citizenship.
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...as matters stand at the present moment in this country, it will be very difficult for
members of particular communities, say the non-Muslims to realize the actual needs and
requirements of the Muslim community. | say that even if a non-Muslim does his best to
do what he can for the Muslim community, to represent their views, he will find it
impossible to do so because he is not in a position to realize, understand, and appreciate
the actual needs of members of that particular community, so long as he does not belong
to that community.... How would Hindus fed if Mudims were to represent their
grievances in the legislature and provide effective remedies as regards, say, temple entry,
marriage customs etc.?"

Fourth, and most relevantly for the case for separate dectoraes, it was argued that
group representation would not be authentic, hence effective, unless the person representing the
community was chosen by members of that community done. B. Pocker Sehib Bahedur said

that under a system of joint eectorates,
..it is that person whom the mgjority community backs that will be elected. Perhaps that
man might be a man liked by the mgjority under the guise of belonging to the minority
community...the mere fact that a particular member belongs to a particular community is
not a guarantee that his views represent the views of that particular community. That
particular community, if at al it has to be represented, has got to elect the right man from
among the members of that community.”

In other words, for minority representation to be achieved, it was not sufficient that the
representative be a member of the minority community: descriptive representation was not
aufficient for group representation. To be a "true representative’, one who genuingy represented
the views of the community, she had to command the confidence of the community. Separate
electorates were defended as being the best mechanism for securing this end. The main concern
here was that reserved seets for minority groups would remain an empty safeguard, facilitating
the dection of candidates favored by the mgority community or the ruling party to reserved
sedtsif group representatives were dected by agenerd eectorate.

The proposals for separate eectorates were predictably rgected in the House: these
had dready been rgected by the Report on Minority Rights. Nationdist opinion was opposed
to the conception of representation implicit in the case for separate dectorates in each of itsfour
agpects discussed above in terms of the entities to be represented (religious groups or
territories), the function of representatives (advocacy of a group’s concerns or participation in
collective decision making), and aso in terms of who could do the representing (members of the
group or any citizen), and how representation was to be achieved (separate dectorates or joint
electorates).

Three main types of concerns were put forward againg separae eectorates. First,
Separate dectorates were regarded as incompetible with the nationdist ided of a secular Sate.

2 CAD, V, pp. 211-213.

™ |bid. Chaudhari Khaliquzzaman argued: "If you conceded separate electorates, the Muslim community
feelsthat they will help in returning their true representatives, representatives who will lay before you-not to
any other power, not to any other government, not even to Pakistanour grievances and our claims.’ ibid.,,
pp. 221-222. The notion of “true’ or “authentic’ representation was often incomprehensible from a standpoint
of secular nationalism. For instance, Ananthasayanam Ayyangar held: ~ ... My friend Mr. Pocker says" |
want a good, honest representative’. What is the definition of goodness? Goodness does not come by
being aMudim or aHindu...' Ibid., p. 216.
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In contrast to the advocates of separate eectorates, Congressmen argued that in asecular Sate,
the interests rdevant from the sandpoint of political representation were not those of religious
groups. Representatives in secular date, it was argued, did not ddiberate and legidate about
religious issues concearning particular communities, but about secular nationd issues that affected
dl dtizens and the nation as a whole So rdigion was irrdevant for purposes of politica
representation, and religionbased separate dectorates were both inappropriate and
unnecessary. Underlying such daims was a conception of secularism as separation of state and
religion. Religion based separate dectorates were thought to breach a secular da€'s
requirement of the exduson of rdigion from the politicd domain, as they required the
recognition of religious afiliaions for dectoral purposes. In doing SO, separate electorates were
thought to violate the norm underlying conceptions of seculariam as separdion, thet of equd
dtizenship, as they implied thet the palitica rights of ditizens would differ depending upon their
reigious group membership. Reigion based differences in the palitica rights of dtizens were
regarded as out of place in amodern secular nation sate. Mahavir Tyagi argued:

To give the right of suffrage to a section of the people on religious basis is something
which the world does not understand. After al, we do not come here to legislate about
religions. We come here to legislate and make laws to see that peace is maintained in the
country on a country -wide basis. It is not a question of one or the other section being
considered. It is the whole country which has to be taken into consideration when we
legidate (sic). So the idea of getting representation from religious sections is simply
ridiculous. We have had it till now but we cannot continue it because the future
constitution is not meant to be a constitution of religions. A State cannot be a
confederation of so many religions or sects or groups.”™

Separate dectorates were aso opposed on grounds that they were undemocratic. Two
main political arguments were offered here. Firg, it was argued that separate eectorates were
undemocratic because they implied that individuas from some rdigious groups would have
specid privileges with regard to represantation.” The underlying democrdic norm being
appedled to was tha of politicd egudity of dl individuds The assumption here was that
differentiated politica rights dong lines of reigious group membership violated politica
equdity.”® This was smilar to the daim that separate electorates were incompatible with a

™ Ibid, p. 218. Addressing the proponents of separate electorates, Govind Vallabh Pant said: “Do you want a
real national secular State or a theocratic State? ... Apart form other things it is an obsolete anachronism
today. In afree country, nobody has ever heard of separate electorates.’ 1bid, pp. 223, 224.

™ See, for instance, Mahavir Tyagi: | am...a believer in unadulterated democracy, which means a true
representation of the people; true without any weightage, without any favour; without any disregard of the
rightful privileges of any section of the people or any individual...if we put obstacles in the way of any or
stop the passage of others or give privilege to others, that will mean that the democracy or the
representation of the people will not be as true and pure as it ought to be in an unadulterated democracy.'
Ibid., pp. 218-219.

® Again, it isimportant to note that differentiated political rights do not necessarily violate the principle of
politica equality. On the multiple ingtitutional implications of the principle of politica equality, see C. Beitz,
Palitical Equality, An Essay in Democratic Theory, (Princeton, 1989).
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secular sate because they violated equa citizenship. Here, group differentiated politica rights
implied by separate dectorates were seen as undermining democratic ditizenship.”

A second objection to separate electorates on democratic grounds wes that these were
vestiges of an undemocratic colonid system, in which legidaures had been advisory bodies
without decison-making powers. In a democratic sysem such as the one that Conditution
makers were fashioning, it was argued, representation was not about advocacy of particular
interests but about collective ddiberation and participation in decison-making. Here, acontrast
was being drawvn between the nature of representation in a democratic and an undemocratic
political sysem in terms of what the function of representatives was in each case. This, in turn,
had implications for who could represent, what were the interests that hed to be represented,
and findly, for the mechanisms gppropriate for representation. The case for separate dectorates
was thought to rest on a misgpprehenson of what was involved in the trandformation of the
politicd sysem from an undemocratic colonid regime to democraic, independent India
Arguing thet separate dectorates would be suicidd for minorities, Pandit Govind Valabh Pent
sd:

...Do the minorities always want to remain as minorities or do they ever expect to form an

integral part of agreat nation and as such to guide and control its destiny? If they do, can

they ever achieve that aspiration and that idea if they are isolated from the rest of the

community? ...will you be satisfied with the pitiable position of being no more than

advocates-if advocates alone you wish to be-when your advocacy will be treated, if not

with scorn and ridicule, but in any casewith utter disregard and unconcern, which is

bound to be the case when those who are the judges are not in any way answerable to
your electorate? ™

The conception of democracy implicit here was the following. The democratic norm appesled to
was that of popular rule, where laws were made by those subject to them. The ided of
democracy as popular rule was regarded as embodied in the inditutions of representetive
democracy. Under a democratic system, it was argued, representatives of the people were not
subjects petitioning the lawv making authority on behdf of particular reigious condituencies as
the case for separate dectorates assumed, but were the authority that made laws for the people
as a whole. Further, representative democracy was identified here with procedures of
parliamentary government, where the executive was parliamentary, the legidaures were chief
lan-meaking bodies, and laws came into being through mgority decison-making. In such a
system it was clamed, separate eectorates would isolate minority representatives from the regt,
preventing them from forming mgority coditions in the legidatures that done would dlow them
to enact their preferencesinto policy. As such, separate dectorates would give minority groups
avoice in the legidaure while depriving them of any effective influence over decison meking.
Theimplicit daim here was that in a democrétic system, there were no permanent mgorities or
minarities in legidaures, only temporary, issue-based ones; thus minorities based on ascriptive
criteria could convert themsalves into legidative mgorities. The daim for separate eectorates,
by contrast, assumed the exigence of permanent mgorities and minorities, in legidatures as

" On this point, see Kymlickaand Norman (eds.) Citizenship, “Introduction’.
8 CAD, V, pp.222-224.
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much as in sodely a large. The assodation of democracy with the notion of temporary
mgorities and minarities was condudive to the naiondig temper: in addition to violaing
seculaiam, political dams that assumed the existence of mgority and minority communities
defined in rdligious terms could d o be criticized as undemocrtic.

Findly, the mog prominent politica arguments againg separate dectoratesin this period
were based on concerns regarding nationd unity. Different concerns of nationd unity were
present here. Separate eectorates had become synonymous with political separatism in this
period, and ther continuation was regarded as incompaible with the palitica integrity of the
country and with the maintenance of civil peace. Further, it was fdt that separate eectorates
would keep different groups apart and thus sabotage the nationdist project of the creation of a
common political community and nationdal identity.” Conoeptions of secularism and democracy
discussed above formed part of the vison of the common good on the bad's of which dtizenship
was to be defined in the new nation. Separate dectorates, in this view, potentidly chalenged the
idea of the exigence of anaiond politicd community and a common good.

Sepade dectoraes were not the only mechaniams suggested for minority
representation during the career of the Condtituent Assembly. Various forms of proportiond
representation were proposed for the dection of members to the Lower House and the
formation of the Cabinet a different sages of the framing of the Conditution. During the initid
dages of Conditution making, when rdigious minorities were dill induded in conditutiond
provisions for quotas in legidatures, proportiond representation was favoured so that members
of minority groups could have a gregter voice in the eection of thar representatives and minority
representation could thereby be more “authentic’. Legidaive quotas under joint eectorates
were regarded as an “illusory’ safeguard as they did not alow the members of the community to
have a preponderant voice in the eection of representatives and therefore did not ensure thet
the person dected was a “true or “redl' representative of the community. ® In the later stages of
condiitution-making, when quotas for reigious minorities no longer obtained, proportiond
representation was proposed as a mechaniam that would enable the representation of minority
politicd opinion, and, as one of its consequences, enable some representatives from minority
communities to be dected. In the first case, asin the case of arguments for separate eectorates,

" See, for instance, Ananthasayanam Ayyangar’s speech: “We expect if thereisto bejoint electorates, we
will come together sometime. Under the joint electorate system a Hindu can represent the Muslims and a
Muslim the Hindus...I am aHindu and if you allow me to represent you, | will cometo you at least every four
years. Smilarly aMudim can come to Hindus. Ultimately we will come together. Thisis possible only if we
have joint electorates. If | do not come on his vote, if | am not his representative, what on earth is there to
bind meto him? CAD, V, p. 216.

% For insnce, Kazi Syed Karimuddin argued: “Even afalse convert, or a hireling of the majority party could
come in by the votes of the majority party. Therefore my submission is that this provision is detrimental to
the interests of the minorities...There is no chance under this system for any real representatives of the
minorities to be elected ...If at al the majority community want to protect the rights of the minorities, let
them introduce the system of proportional representation...without any sacrifice of denocratic principlesthe
minorities can be protected...'CAD, VII, p. 243. Sardar Bhopinder Singh Man warned: "... a the time of
forming these constituencies, particular care should be taken to make them plural constituencies. The right
which you have conferred on the minorities can be preserved only if you make the constituenciesin such a
way that they should be able to represent themselves.' Ibid., p. 1249.
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the assumption was that representatives would belong to the group they represented. In the
second case, minority group representation in the legidatures while desred, was to be a by-
product of the representation of minority opinion. It was hoped that proportiond representetion
would engble the representation of a greeter diversty of palitica opinion in the country than a
fird-past the-post eectord system, and thereby result in the dectionto legidatures of a grester
number of representaives belonging to minority communities. While dams for proportiond
representation in both cases invoked the notion of pictoriad adequacy, its implications in the two
cases were somewhat distinct, resting on the compodtion of assamblies in terms of sodid
groupsin thefirst ingtance, and in terms of palitical opinion in the second. ®

The arguments invoked in the case for proportiond representation were subgtantialy
samilar in the different proposals advanced for proportiona representation during the career of
the Congtituent Assembly. Proportiona representation was judtified on democratic grounds in
the following types of arguments. Firg, it was argued that a fird- past-the- post dectora system
resulted, in effect, in the disenfranchisement of voters who did not vote for the winning
candidate. Proportiond representation was more democric as it enabled a more adequate
redization of the democrdic right of every individud in a democracy to be represented by a
person of her choice. ZH Lari, the most voca supporter of proportiona representation during
the career of the Condtituent Assembly, argued:

The twin principles of democracy are that everybody has a right of representation and the
majority has the right of govern (sic). The electoral system must be such as to ensure
representation to everybody. This is the significance of adult franchise but the method
adopted really amounts to the disenfranchisement of 49 per cent of the voters...| am talking
of political minority. Even political minorities are entitled to be represented in representative
ingtitutions...It is better for us to adopt this principle (Proportional representation by single
transferable or cumulative voting) which is more progressive in instinct and which is really
democratic... *

Here the underlying democratic norm being appedled to was that of political equdity. Politica
equality required that dl citizens have equa paliticd rights; this was congtrued here to imply thet
dl individuds had an equd right to be represented in representative inditutions. In other words,
the normative work being done in the daim regarding disenfranchisement was by the notion of
equd paliticd rights of dl individuds. Equd poalitica rights were being defined here in terms of
“an equd chance of voting for awinning candidate’® The centrd daim implidit in this argument
was that inequdlitiesin palitical outcomes, such as those between the representation of mgority
and minority opinion in legdatures dected under the fird-past-the-post sysem, violated
procedura equality, here construed as the equd right of each citizen to be represented. Now
we know that egditarian procedures may produce unequd results inequdities in outcomes do

8 This digtinction draws upon Phillips, The Politics of Presence. Phillips has criticized Hanna Pitkin's
discussion of the limits of descriptive representation for ignoring the distinction between these two kinds of
proportionality, between the mapping of opinion and the mapping of people. She points out that Pitkin's
analysis does not distinguish between “a representative sample that might more adequately capture the
range of ideas, therange of interests, or the range of socially significant groups.’ Ibid., p.49.

8 CAD, VII, p. 209. Seealso Kazi Syed Karimuddin, ibid., p. 1233.

% Phillips, The Politics of Presence, p. 107.
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not necessarily prove that procedura equaity has been violated.®* What is significant for our
argument here is that minority representation was not being defended here on grounds thet
ggnificant socid groups had a right to be represented in the legidature, as had been the casein
arguments for separate dectorates, but rather, on grounds of individud rights Democracy was
being condrued herein liberd terms, asimplying equd politicd rightsfor dl individuals.

Proportiona representation was ds0 defended as a mechaniam of making assemblies
more representative of the diversity of political opinion in society. Here, arguments regarding the
right of each individud to be represented blended with those regarding the representative- ness
of assamblies. Thus, it was argued that if the dectord sysem endbled a better redization of the
individud's right to be represented, minority political opinion would have a better chance of
being represented in the legidaures. This was regarded as desirable as it woud enhance the
representative-ness, and thereby, the democratic character of assemblies. Democracy was here
regarded as implying that the legidature ought to mirror the different shades of palitical opinion
in Society in proportion to ther srength. It wasargued:

... Those who have read the writings of Mill must have been impressed by his advocacy of

fundamental principle of democracy, that every political opinion must be represented in an

assembly in proportion to its strength in the country, and naturally so...But if you adopt a

method by which only 51 percent of the people aone are represented in the legislature, it

ceases to be the mirror of the nation. Now the question is, does the method of

representation adopted by this House give effect to or rather does it implement the
principles of democracy?®

The democratic norm implicit here was d<o that of palitical equdity, but this was now beng
defined not in terms of eech individua having an equa chance of having his preference adopted,
but rather, in terms of "some roughly proportionate representation of political preference and
opinion.’®® Even though this was defended in political arguments as the natural extendon of the
‘right of each individud to be represented’, political equdity in the two cases had different
implications. Palitical equdity in the disenfranchisament argument implied that mgority and
minority preferences should have an equa chance of being adopted, and in the representative-
ness argument, that mgority and minority preferences should be represented in proportion to
their srength.®” It is sgnificant that both these arguments for proportional representation
aopeded to the naiondist conception of democracy, with its notion of shifting politica
minorities, in contrast to the case for separate eectorates that had been based on the notion of
permanent religious minorities

8 For acritique of arguments about disenfranchisement or wasted votes that hold that individuals who vote
for candidates who do not win, are disenfranchised, see B. Barry, “Is Democracy Special? in P. Ladett and J.
Fishkin (eds.), Philosophy, Politics and Society (Oxford, 1979). The principle of political equality is
compatible with a range of institutional mechanisms that distribute opportunities for political influence, as
well as actual political influence differently. Moreover, as Phillips points out, these two concerns may not
coincide, so, for instance, in order to give citizens equal actual power over political outcomes, we may need
to assign unegual weightsto their preferences. See Phillips, The Politics of Presence.

8 ZH Lai, CAD, VIII, p. 282.

% Phillips, The Politics of Presence, p. 107.

¥ |bid.
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There was another type of democratic condderation invoked in support of proportiond
representation. It was argued that the representation of minority opinion in assamblies was
desrable from the point of view of democracy, as it would mitigate the tendency in a
parliamentary sysem for the concentration of power in one party, by increasing the likeihood of
a dronger oppogtion and codition governments. The term “tyranny of the mgority' was
frequently employed in such arguments, to refer to the mgoritarian tendencies thet characterized
a fird-past-the-post dectord system and a parliamentary government that were attacked as
undemocratic.®® Proportional representation, by enabling the representation of minority opinion
it was argued, would save the parliamentary system from the undemocratic tendencies immanent
within it and prevent it from degenerating into fasciam.

The case for proportiona representation was dso defended in terms of the legitimating
vocabulary of the period on grounds other than democretic ones It was argued that
proportiond representation would adlow minorities to be represented without giving explicit
recognition to reigious and other asoriptive identities in the political relm. Thus, unlike
mechanisms such as separate dectorates or group quotas in the legidature that involved the
“mixing of religion and palitics, proportiona representation would enable the representation of
minorities without requiring any compromise of secular principles® It was also argued in favour
of proportiond representation that it would srengthen nationd unity and state consolidation. A
Parliament that was more representetive of the “shades of political opinion’ in sodety it was
argued, would enjoy greater popular legitimacy, and would make for more governmenta
consultation with minority opinion, and thereby incressed support for the state from minorities™

The proposals for proportiona representation put forward for eections to the Lower
House of Parliament and the condtitution of the Cabinet were rejected by the Assambly.® In
some cases, proportiond representation proposals were viewed as a way of smuggling in

% Mahboob Ali Baig Sahib Bahadur was the most prominent advocate of this argument in favour of
proportional representation in the Constituent Assembly: “Can you think of any parliamentary democracy
where there is no opposition? Unless there is opposition, Sir, the danger of its turning itself into a Fascist
body is there. An opposition can come into existence only if persons holding different views from the
majority are enabled to be returned to the legidature...' CAD, VII, pp. 1244-1245.

¥ Kazi Syed Karimuddin argued: “(Proportional Representation) is not based on religious grounds and it
applies to al minorities, political, religious or communal...without any sacrifice of democratic principles, it
can afford protection to communal minorities also. Without any spirit of communalism, representatives of
political and communal minorities can be elected.” CAD, VII, pp. 1234-1235.

% ZH Lari defended proportional representation an grounds that it would further the national interest: "I
concede that a minority must aspire to be an integral part of the nation...The minority must claim only such
safeguards as are consistent with this aspiration and are calculated to give it an honoured place in the
governance of the country, not as a separate indifferent entity, but as a welcome part of the organic
whole...the adoption of this method is in the national interest and that for three reasons. 1. Parliament must
be the mirror of the national mind: otherwiseit will not have the respect which isdueto it. 2...where national
interest is preserved or is not jeopardised or imperiled it is necessary to consult minority opinion. If you do
that it necessarily leads to consolidation of the State...3...If you have proportional representation you will
have an opposition in the House. Y ou will have aparty not on acommunal basis but based on large national
issues.” CAD, VIII, pp. 282-289.

%! Proportional representation by the single transferable vote had been accepted by the Assembly as the
mode of election for the President as well as the constitution of the Council of States, the Rajya Sabha
(Article 55, clause 3 and Article 80, clause 4 of the Indian Congtitution).
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separate dectorates indirectly and were opposed on grounds that they shared the flaws of
commundism and separatism that besst separate dectorates. More often, proportiond
representation proposas were rgjected on grounds thet they were impracticable in an illiterate
country; that they would encourage government indability and make parliamentary democracy
based on collective responghility unworkable. Here, the parliamentary form of democracy
favored by the naiondigt dite, and the imperdives of maintaining politica gtability weighed
againgt proportiond  representation.”? However, the fact that proportional representation
increasingly replaced separate dectorates as the favoured inditutional mechanism for minority
representation was ggnificant. It reflected how the dominant legitimating vocabulary of the
period shaped the forms in which minority daims were cadt, with such daims being increasngly
put forward in forms more acceptable to nationdist opinion than separate dectorates. Its
influence was dso vidble in the arguments advanced for minority representetion, which
increasingly deployed concepts and ideds drawn from the nationdigt legitimeting vocabulary.
Thus proportiona representation was defended as a mechanism that would enable a more
adequate redlization of democratic principlesthan the exigting provisonsfor afirg- past-the- post
eectord sysem and a parliamentary executive.

The oppostion of naiondist opinion to specid representation measures for religious
minorities was not redricted to separate eectorates and proportiona representation for
elections to legidatures. The arguments againg these mechanisms were dso employed agang
every other proposa for minority representation, including provisons for reservation of seetsin
the legidatures that had initidly been accepted by the House. These, too, were regarded as
detracting from the principles of secularism, justice, democracy and concerns about nationd
unity. Legiddive quotas for rdigious minorities had initidly been admitted as temporary
exceptions to these norms, as measures of compromise whose existence was an aberration.*
Reigious minoarities, it was argued, had been accustomed to certain “privileges' in the colonia
sydem and would find the sudden withdrawa of such privileges difficult. Reserved sedts in
legidatures and other specid measures were needed for a short period to ease the passage of
trangtion from the colonid system to that of independent India, to enable them to adjudt to the
new political order. At no stage did reserved sets in legidatures for rdigious minorities find a

BR Ambedkar argued: "...proportional representation would not permit a stable government to remain in
office, because Parliament would be so divided into so many small groups that every time anything
happened which displeased certain groups in Parliament they would on that occasion, withdraw their
support from the government, with the result that the government losing the support of certain groups and
units would fall to pieces. Now, | have not the least doubt in my mind that whatever else the future
government provides for, whether it relieves the people from the wants from which they are suffering now or
not, our future government must do one thing, namely it must maintain a stable government and maintain
law and order.” CAD, VII, p. 1262.

% S Radhakrishnan asserted: "...(let us) make it clear that it is not our desire in this House to have these
minorities perpetuated. We must put an end to the disruptive elements in the State...we must declare our
objective - that it is our desire to set up here a homogenous, democratic, secular State, and those devices
which were hitherto employed to keep the different sections of society apart have to be scrapped...We have
to effect a compromise between the ideal we have in view and the actual conditions which have come down
to us. These concessions will operate only for a period of ten years...the measures of compromise are
transitional....” CAD, V, pp. 283-284. See aso Vallabhbhai Patel’s speech in the House, introducing the first
minority report, ibid. , pp.199-200.
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principled defense from any ideologica podtion within nationdigt opinion in the House. While
the colonid rationde for such safeguards was rgected, no atempt was made by the
Conditution-makers to develop an dterndive normative bass for specid representation
provisons for rdigious minaritiesin the edifice they were fashioning.

Specid representation measures in the case of Scheduled Castes and “backward’
tribes, on the other hand, had a dfferent badis in the nationdigt legitimating vocabulary. Such
provisons were defended in nationdig opinion and in the dams put forward by the
representatives of these groups, primarily on grounds that access to political power would
enable the economic and sodd advancement of higoricdly disadvantaged groups. This, in turn,
it was argued, would facilitate their integration into the rest of the population on the one hand,
and the development of the nation, on the other. Specia representation provisonsin the case of
these groups were envisaged as “apalitica form of affirmative action’, “atemporary measure on
the way to a society where the need for specid representation no longer exists > That is, what
was & issue in proposals for political representation of Scheduled Castes and Tribeswas not so
much representation, as the rectification of inegudities suffered by members of groups
higoricaly excluded from arenas of dae power. Quotas in the case of these groups were
advocated not as a means of enabling distinct socid groups have avoicein the legidature, but as
atemporary mechanism necessary to give effect to the requirements of equdity for groups thet
were “backward’ ® While such daims were cagt in the language of representation, the
normeative work being done here was by notions of systemic group disadvantage. Importantly, in
the case both of the rdigious minorities and the Depressed Classes, specid representation
provisons were intended as creating conditions for their own extinction.®® In the nationdist
scheme, the role envisaged for specid representation provisons was to enable the eradication of
distinctions between groups rather than to presarve or encourage distinctions®” While political
representation provisions for the Scheduled Castes and Backward Tribes were amenable to
such an interpretetion, those for the rdligious minorities were more problematic, given ther
implicit grounding in the notion of the cultura didinctness of groups Bereft of legitimacy in the
nationdist scheme, their presence in the future Condtitution was precarious from the outset.

[11B Reservations in Government Employment

The debates on resarved pogts in government employment in the Condtituent Assembly reved a
pattern Smilar to those on specia representation provisons. In the dominant opinion in the
House, quotasin the public services were regarded as undesrable in generd dthough necessary
for "backward sections in the short run. By and large, other methods of amdiorating
backwardness, such as channding more financid and educationd resources towards these

% Kymlicka, Multicultural Citizenship, pp. 141-142.

% See, for instance, VI Muniswamy Pillai, CAD, V, pp. 202-204, S Nagappa, ibid., p. 206.

% See Lelah Dushkin, “The Backward Classes: Special Treatment Policy’, Economic Weekly 13: 166568,
Galanter, Competing Equalities.

% Thus, for instance, Vallabhbhai Patel asserted: "...the Scheduled Caste has to be effaced altogether from
our society, and if it is to be effaced, those who have ceased to be untouchables and sit amongst us must
forget that they are untouchables...We are now to begin again. So let us forget these sections and cross
sections and | et us stand as one, and together.' Ibid,, p. 272.
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groups were consdered preferable to reserved sedts in government employment. The grounds
on which politica representation for minority groups was opposed were dso invoked againg
reservation in the public services for Untouchables and Backward Tribes Resarvations were
regarded as undermining the commitment to secularism as these required the recognition of

caste and tribe as categories of public policy, and would thereby perpetuate the Sgnificance of
ascriptive ties in public life. Seculariam would dso be undermined as such provisons involved
departures from the sate's commitment to equd trestment of dl individuds irrespective of the
community to which they beonged. Further, like other group preferentia provisons, these were
regarded as encouraging loydties to communities other than the nation and were therefore
regarded as undermining the palitical unity of the nation and the cregtion of a common nationa

identity.®® These distinct concerns were combined in the oft- voiced criticism that quotas would
prevent the establishment of a “casteless society’, a cdlaim that attacked caste both as a system
of invidious hierarchies as well asa unit of afiliation, *°

There were ds0 arguments directed specificadly againg the policy of group quotas in
government employment. The most common arguments here criticized such policies as
compromising merit. Merit based objections to quotas assumed two main forms, those of
fairness and generd wefare type of arguments.’® Quotas were regarded as unfair because they
dlegedy deracted from the individud right to equdity of opportunity in matters of dete
employment. The mogt prominent merit based arguments againgt quotas in this period, however,
invoked congderations of generd welfare rather than fairness. It was argued that departures
from menit sdection in the form of group quotas would harm public interest in an efficent
adminigtration and good government.*®*

Resarvetion in government posts was aso regarded as undesirable for the “backward’
clases. Here the most common arguments were that not only would quotas stigmatize and
induce fedings of inferiority among the recipients and difle initiatives for sdf-devel opment, but
dso that they would benefit only afew, aready privileged sections within these groups'® It was
a0 feared that such provisons would open the way for more and more groups daming specid
treestment for an indefinite period. Thusit was urged that the Congtitution ought to dearly speaify
and limit groups in the category "backward' as well as the duration for which such provisons
would gpply.*®

Neverthdess unlike in the case of rdigious minarities, there were arguments within
nationdig opinion in favor of quotas for the "backward’ dlasses. Such provisons were judtified

% See, for instance, Rgj Bahadur, CAD, X, pp. 622-624.

% See Galanter, Competing Equalities.

1% The distinction between fairness and general welfare arguments about quotas in government employment
for thebackward classesis drawn from Galanter. Seeibid., ch. 16.

19 See, for instance, Ananthasayanam Ayyangar: "...the first requisite is that all appointments shall be made
in the interests of public administration on merit and merit alone. But, having regard to the conditions of our
country, there must be some provision in favor of those persons who are not even economically and
socially advanced and may not be able to come up to the mark....With regard to appointments which require
enormous skill and capacity, certainly, these rules cannot be relaxed, because public interests demand
otherwise.! CAD, IX, p. 626.

192 See, for instance, Krishna Chandra Sharma, CAD, VI, p. 516; Brajeshwar Prasad, CAD, X, pp. 238-239.

103 See, for instance, Damodar Swarup Seth, CAD, V11, p. 679; Pandit Hirday Nath Kunzru, CAD, 1X, p.629.
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in both fairness and generd wdfare type of arguments. There were two main types of farness
arguments in favor of quotas for the Scheduled Castes and Backward Tribes. In one kind of
argument, it was daimed that unless the entry of members of higoricaly disadvantaged groups
was facilitated by specid measures, the condtitutiond provisons of equdity of opportunity for dl
citizens would remain mere paper dedlarations. Here, a distinction was being drawn between
forma and subgtantive equdlity of opportunity, or as advocates of quotas put it, between “paper’
and red' equdity. It was argued that the conditutiona provisons guarantesing equdity to dl
individuads were not aufficent to ensure subdantive equdity of opportunity for members
belonging to higtoricdly disadvantaged groups. Quotas were required to rectify the continuing
effects of historicd practices of discrimination againg these groups, to remedy the sructurd
forms of discrimination that would persst even after equdity of opportunity had been formdly
ingtituted and discriminatory practices outlawed.*® Quotas were being defended here as an
extenson of the norms of equal trestment of dl individuas *® Such arguments recognized the
entittement of members of "backward dasses to goedid trestment as individuds, with ther
communa membership sarving only to identify them as desarving benefidaries; the entitlement
did not vest in acommuna group.'®

A soond farness consideration was to be found in the argument for quotas as
reparations for a history of injudtice againg Untouchable and tribal groups. Here, quotas were
viewed as compensation to the victims of past injustices. Further, groups did not merdy serveto
identify individud victims of injustices, but were themsdlves regarded as the subjects of historica
wrongs™’ In palitical arguments for quotas as compensation, the assumption was thet the state
would compensate for the history of oppression inflicted by upper caste Hindu society upon the
lower cades and tribes Interestingly, Hindu beliefs regarding aonement for the sns of
forefathers were invoked to make the case that the current generation of upper castes ought to
bear the cods for the discriminatory practices of their forefathers. As such, arguments for
quotas as compensation for past wrongs drew upon Hindu beliefs regarding Sn as wel as
considerations of faimess and were cast in alanguage of paterndistic benevolence.!%®

Quotas for the Scheduled Castes and tribal groups were dso advocated in nationdist
opinion in gened wdfare arguments as a means to the redization of dedred socid
outcomes:*®® The main sodid godls for which quotas were advocated in nationdist opinion in the
Condiituent Assembly debates were those of reducing socid and economic inequdities, netiona
integration and nationa development. It was argued that quotas in government employment for
the Depressed Classes were necessary in order to reduce the vast socio-economic disparities
between groups. Tackling inequaity was regarded as dedrable not only for itsdf, but dso

104 Galanter, Competing Equalities, p.552.

1% |bid. Galanter points out that communities do not have claims qua communities under the Indian
Congtitution; the only exception is the case of legislative reservations for the Scheduled Castes and
Scheduled Tribes.

1% See Galanter, Competing Equalities, Dushkin, “The Backward Classes .

197 Galanter, Competing Equalities.

1% See, for instance, Thakur Das Bhargava: "...this is an oath taken by the House... to see that within the
coming years we will provide al the facilities which can be provided by the nation for expiating our past
sins...' CAD, VIII, p. 946.

1% On the genera welfare theme, see Galarter, Competing Equalities, pp. 553-554.
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because this would fadlitate the integration of "backward sections into the rest of the
population on the one hand, and nationd development and progress, on the other. The most
prominent argument in favor of quotas for the Untouchables and triba groups in the Condtituent
Assembly debates was that these were required to bring up sections that were dragging down
the nation and inhibiting its progress. KT Shah agued thusin favor of quotas for the Scheduled
Cagtesand "backward’ tribes:

...any specia discrimination in favor of (Scheduled Castes and “backward’ tribes) may not

be regarded as violating the basic principles of equality for al classes of citizensin the

country. They need and must be given, for sometime to come at any rate, special treatment

in regard to education, in regard to opportunity for employment and in many other cases

where their present inequality, their present backwardnessis only a hindrance to the rapid

development of the country. Any section of the community which is backward must

necessarily impede the progress of the rest... There are classes of our citizens who may

need through no fault of theirs, some specia treatment if equality is not to be equality of

name only or on paper only but equality of fact.*°

In the different arguments for reservationsin nationaist opinion, however, it was dear that such
provisons were being admitted only as a temporary remedy for the inequdities of the
“backward’, as a means of moving toward a society in which group preferentid provisions
would no longer be necessry. The grounds on which quotas in public services for the
Backward Classes were regarded as admissble indicate that the intent of such provisonswas
to eradicate disparities between groups and not to preserve the digtinct identity of beneficiary

111

groups.

Representatives of the "backward’ dlasses defended their case for quotas in the public
savices in the terms of the legitimating vocabulary of the period. Thelr arguments invoked the
farness and generd welfare condderations discussed above. Thus, it was typicaly argued thet
quotas in the public services for the Backward Classes, far from detracting from the norm of
equality of opportunity for dl individuas, were necessary for its redization. Thiswasfor a least
two reasons. Firg, the presence of members of the Backward Classes in the public services
was required in order to prevent discriminaion againg candidates from thesegroups a the time
of recruitment to these sarvices. ™ Second, quotas for the Backward Classes were necessary to
give effect to the principle of equality of opportunity because members of these groups faced
barriers to their access to the public services a account of their past excluson from these
arenas. These arguments in favor of preferentid trestment were competible with the principle of
merit, 3 as was another consideration advanced in support of quotas, namely, that criteria of
sdection were biased in favor of the upper castes as aresult of their centuries long monopoly
over these sarvices. While these were individud fairness congderations, group farness and

10 CAD, VII, pp. 655-656. These arguments were not unique to the debates on quotas in government
employment, but were employed in defense of all kinds of special provisions for the Depressed Classes.

! See also Galanter, Competing Equalities, Dushkin, “The Backward Classes .

12 gee, for instance, HJ Khandekar: “The condition is so deplorable that though the candidates of the
scheduled castes apply for certain Government posts, they are not selected for the posts becausethe
people who select the candidates do not belong to that community or section...the scheduled caste people
though they are well qualified do not get opportunity and fair treatment in the services." CAD, VII, p. 691
See also SNagappa, CAD, IX, p. 620.

3 Galanter, Competing Equalities, p. 553.
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generd welfare consderations of the kinds discussed above were dso invoked in the arguments
of Scheduled Caste representatives in favor of quotas™* Moreover, recognition by the state
and share in Sate power were regarded as important not just in instrumenta terms, as a means
for the redlization of equdity, but dso in symbolic terms, asamarker of equd Satus for groups
that had been hitorically exduded from such arenas on account of their presumed inferiority. ™

Arguments for quotas in the services for the "backward’ dasses dso invoked other
concepts from the legitimating vocabulary. For instance, it was argued that unlike other minority
dams, the demand for quotas for the “backward’ dlasses was not a“communa’ daim, ™ that
guotas were directed againg the commund practices of the dominant castes that had excluded
the “backward’ dasses from the administration.™” Importantly, in debates on resarved quotasin
the public services, the status that representatives claimed for their groups to dencte entitlement
to preferentiad provisons was that of backwardness, and not minority status per se.

There were differences of opinion about which groups were to be induded in the
“backward classes for purposes of quotas. Most Untouchable representatives favored a
narrow interpretation of the term “backward' that would render the Scheduled Cegtes the sole
beneficiaries of quotas, whereas other lower cadte representatives favored a broader
interpretation.”® Claims for quotas in the public services for lower cages other then the
Untouchables were based on the contention that their socia and economic condition was Smilar
to that of the Untouchables, and so the grounds on which Untouchables had been accorded
speciai9 provisons required that such provisons be extended to other "backward’ castes as
wdl.

™ Thus Y ashwant Rai, defending the claim that there be representatives of the Scheduled Castes on public
service commissions, held: "...to give equal status to those communities which are backward and depressed
and on whom injustice has been perpetrated for thousands of years and if you want to establish Indian
unity, so that the country may progress...." Ibid., p. 619.

5 On this point, see Galanter, Competing Equalities.

1% VI Muniswamy Pillay argued: "..the case of the Scheduled Caste is not pleaded on a matter of

communalism, because they have been left in the lurch and due to their lack of social, economic and
educational advancement for years and decades it is necessary...it is not the object of any of the leaders of
the Harijan community to perpetuate the communal bogey in this land for ever, but so long as they remain
so backward in getting admission into the services, it is highly necessary that they must be given some
protection.' CAD, VI, p. 689.

17 ps Deshmukh, introducing an amendment for the recruitment of “backward’ classes in public servicesin
proportion to their population asserted: "...there are departments after departments where ninety per cent
and more of the incumbents come from a specific community. Sir, if this is not communalism, what is
communalism' CAD, IX, pp. 601-604.

18 See CAD, VI, pp. 686- 692 for this debate. Scheduled Caste representatives argued that if members of
other “backward’ castes were brought under the purview of quotas, they would corner most of the reserved
posts, reducing the chances of success of Scheduled Caste applicants. Although the term “backward
classes was not defined in the Constitution, it is clear that the constitution makers did not intend to restrict
the scope of the term “backward' to the Scheduled Castes alone for purposes of quotas in services. BR
Ambedkar noted: "...we have l€ft it to be determined by each local Government. A backward community isa
community which is backward in the opinion of the Government.' Ibid., p. 702.

9 Guptanath Singh, arguing that other “backward’ castes belonging to agricultural, pastora or artisan
classes be given quotas in government service, held: "...there are other sections in the country, whose
conditions are not better than the conditions of these friends, the Harijans and the Adibasis..." CAD, X, p.
240.
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While representatives of rdigious minorities did not participate much in the early debates
on reserved pods in government employment, the redtriction of provisons for quotas in the
public services to Untouchables and “backward' tribesin the later stages of Condtitution making
was vigoroudy opposed by some Sikh and Mudim representatives® Their daims thet these
provisons indude adl minorities as origindly planned invoked notions from the dominant
legitimating vocabulary. For ingance, it was argued that such provisons would assuage minority
fears regarding their podtion in independent India and thus promote nationd integration. It was
dsn aszted that the rdigious minorities or sections within these communities, were
backward,**!and that quotas were required to give effect to the prindple of equdity of
opportunity for individuds, when such individuas belonged to groups thet were discriminated
agang in maters of recruitment to the public services?? However, in naiondist opinion in this
period, “backwardness that now congtituted the sole legitimate basis for group preferentiad
provisions was regarded as ataching to Untouchables and tribal groups, but not to the religious
minorities. Opposing the amendment moved by Skh representatives that had proposed thet dl
minority groups receive specid congderation in the matter of gppointments to the public
sarvices as Sipulated in the firg draft of the Condtitution, Valabhbha Patd hed: "After dl, what
is the Sikh community backward in? Isit backward in industry, or commerce or in anything?'?

Further, the daims of the rdigious minarities for resarvaions in public employment aso
appeded to the now discredited vocabulary of the duty of the state to baance the numbers of
the members of significant sodia groups in the administration.®* While this had been a guiding
principle of colonid palicy, it had few supportersin nationdist cirdes in this period. In contrast
with colonia palicy, in nationdist opinion quotas in the public services were not endorsed as “a
generd principle of governmental operation’ % but were admitted as a temporary mechanism
for alimited purpose. Quotas were permitted as a means of reducing disparities in the levels of
devdopment between different sections of the population and, thereby assging in the
assmilaion of these groups as well as in the development of the nation. These grounds were
regarded as creeting a case for quotas for the Scheduled Castes and tribes, but not for the

120 Sikh representatives made bitter speeches, accusing the Congress of reneging on its commitments. For
this debate, see CAD, X, pp. 251262, especially the statements of Sardar Bhopinder Singh Mann and Sardar
Hukam Singh. In response, Sardar Patel denied that the Congress had broken its promises and insisted that
Sikh representatives had agreed to drop all demands for specia provisionsin return for four groups within
the Sikh community being included in thelist of Scheduled Castesin the Punjab.

121 Mohamed Ismail Sahib pleaded: "...there are backward people among the non-majority people aswell. The
Chrigtians are backward. As a matter of fact, they are not adequately represented in the services of the
provinces. So also the Muslims, and al so the Scheduled Castes..." Ibid., p. 693.

122 See for instance, Aziz Ahmad Khan, Ibid., p. 682.

123 CAD, X, pp. 247-249. On the insistence of Sikh representatives, the special provisions for Scheduled
Castes and Scheduled Tribes with regard to reservation in the legislatures and services were extended to
some “backward’ sections within the Sikh community, by classifying these sectionsin the list of Scheduled
Castes. This was opposed by some Scheduled Caste representatives and only reluctantly accepted by the
Congress|eadership. See CAD, VIII for this debate.

124 See for instance, Sardar Bhopinder Singh Man: °...if for the smooth working of the administration and for
creating cordial relations between the different communities, the state decides on some adjustment in the
services, then there should be no bar under the Constitution...." CAD, X, p. 236.

12> Galanter, Competing Equalities, p. 363.
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reigious minorities As in the case of palitica representetion provisons, an andyss of the
legitimating vocabulary for reservaion in the public services suggests that the retraction of
quotas for reigious minorities during the meking of the Conditution was dways a likdy
outcome,
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Official Publication

Constituent Assembly Debates. Official Report, 1946-1950, 12 vols, New Dehi, 1946-
1950.
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